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Preview of arbitration cases 
currently on the docket

By Christopher Walsh and Kevin McNulty

The United States Supreme Court has 
continued to show its interest in defin-
ing the role of the federal courts in the 

arbitration process by hearing three more 
arbitration cases this term.

Vaden v. Discover Bank

 Vaden v. Discover Bank, Docket No. 
07-773 (decided March 9), raised two relat-
ed issues concerning federal jurisdiction 
over petitions to compel arbitration under 
Section 4 of the Federal Arbitration Act 
(“FAA”), 9 U.S.C. Section 4. The first was 
whether a district court has jurisdiction 
over such a petition when the only basis for 
federal jurisdiction is that the underlying 
dispute, i.e., the dispute to be arbitrated, 
raises a federal question. The Supreme 
Court unanimously answered this question 
“yes,” resolving a split among the Courts 
of Appeals. The second issue was whether 
such a federal question must be pled in 
the underlying complaint or whether it 
is sufficient that it was first asserted in a 
counterclaim.  On this issue, the Court was 
split 5-4, with the majority ruling that the 

federal question must be pled in the com-
plaint; the existence of a federal question in 
a counterclaim will not suffice for federal 
jurisdiction.
 Discover Bank, a federally insured 
bank, filed a simple collection complaint in 
Maryland state court against Vaden, one of 
its credit card customers. Vaden responded 
with a class-action counterclaim, alleging 
usury and other violations of Maryland 
law. Discover then filed in federal court a 
petition to compel arbitration under FAA 
Section 4, based on an arbitration clause 
in Vaden’s credit card agreement. Discover 
alleged that the federal court had jurisdic-
tion over its petition because Vaden’s coun-
terclaim was completely pre-empted by the 
Federal Deposit Insurance Act. The Fourth 
Circuit affirmed the district court’s order 
compelling arbitration, rejecting Vaden’s 
contention that the federal courts lacked 
subject matter jurisdiction over Discover’s 
petition. Discover Bank v. Vaden, 489 F.3d 
594 (4th Cir. 2007).
 FAA Section 4 provides that a party 
may seek an order compelling arbitra-
tion from “any United States district court 
which, save for such agreement, would 
have jurisdiction under Title 28, in a civil 
action or in admiralty of the subject mat-
ter of a suit arising out of the controversy 
between the parties.” Despite the seem-
ing clarity of this language, a handful of 
Circuits, and Vaden, had read Section 4 as 
doing nothing more than statutorily over-
ruling the ancient “ouster” doctrine under 
which courts lacked jurisdiction to do any-
thing other than issue an award for nominal 

damages if a party breached an arbitra-
tion agreement. According to this position, 
Section 4 does not expand on the statutory 
bases for federal jurisdiction; thus, a federal 
court must look to whether the petition to 
compel arbitration — not the underlying 
dispute on the merits — satisfies the juris-
dictional requirements of Title 28, princi-
pally sections 1331 and 1332. 
 The Court unanimously rejected this 
argument, finding that the text of FAA 
Section 4 requires a federal court to “look 
through” the Section 4 petition to the under-
lying “controversy” as the parties have 
framed it to determine its jurisdiction. Thus, 
if the underlying “controversy” presents a 
federal question, a federal court has juris-
diction to consider a petition to compel 
arbitration of the controversy.
 The Court disagreed, however, as to 
how the scope of the underlying “controver-
sy” should be determined. Writing for the 
majority, Justice Ginsburg found that the 
Court was constrained by the well-pleaded 
complaint rule to conclude that, when liti-
gation has already commenced, a federal 
court may look only to the complaint to 
determine whether a federal question exists 
and must ignore for jurisdictional purposes 
any federal claims asserted in a counter-
claim. 
 Chief Justice Roberts and three other 
justices dissented from this aspect of the 
Court’s opinion.  Justice Roberts concluded 
that the term “controversy” as used in 
FAA Section 4 refers to the dispute that 
the petitioner wants to have arbitrated. 
Consequently, if that dispute raises a federal 
question, federal jurisdiction exists over a 
petition to compel arbitration, regardless of 
whether the dispute was raised in a com-
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plaint, counterclaim or elsewhere.  
 Chief Justice Robert’s partial dissent 
also raises a more practical problem with the 
majority’s decision: how is federal subject 
matter jurisdiction to be determined when, 
as is frequently the case, the parties’ “con-
troversy” is not yet the subject of formal 
litigation. Since there is no complaint to look 
to for a statement of the controversy, where 
does the court look to assess its jurisdiction? 
Justice Ginsburg’s answer is that the court 
should look to the “full-bodied lawsuit,” 
but she does not explain what that means. 
Is a court supposed to step into the shoes 
of the prospective litigants and determine 
which party’s claim would be the jurisdic-
tionally decisive “complaint” and which 
claim would be the jurisdictionally neutral 
“counterclaim”? Since many if not most 
FAA Section 4 petitions are brought prior to 
the filing of a complaint, the Court’s decision 
may raise more questions than it answers.

Arthur Andersen LLP v. Carlisle

 In Arthur Andersen LLP v. Carlisle, 
Docket No. 08-146 (cert. granted, 129 S. 
Ct. 529, argued on March 3), the Supreme 
Court has been asked to determine whether 
a litigant who is not a party to an arbitration 
agreement may nevertheless obtain a stay of 
litigation pending the completion of arbitra-
tion. The stay provision, FAA Section 3, 9 
U.S.C. Section 3, refers to an “agreement in 
writing” to arbitrate; the circuits have split as 
to whether this implies that nonsignatories 
are not eligible for a stay. The U.S. Court of 
Appeals for the Sixth Circuit — joining the 
Second, and disagreeing with the D.C. and 
10th Circuits — held that because nonsigna-
tories could not invoke Section 3, the court 
lacked appellate jurisdiction under FAA 
Section 16, 9 U.S.C. Section 16, to over-
turn the denial of a stay. Carlisle v. Curtis, 
Mallet-Prevost, Colt & Mosle, LLP, 521 F.3d 
597 (6th Cir. 2008).
 The plaintiff investors obtained tax shel-
ter advice from Bricolage Capital LLC, a 
financial adviser; Arthur Andersen, LLP, the 
now-defunct accounting firm; and Curtis, 
Mallet-Prevost, Colt & Mosle, LLP, a law 
firm. The investors entered into agreements 
with Bricolage that provided for arbitration 

of disputes. The tax shelters fell apart and the 
investors sued, alleging that the advice had 
been faulty. Andersen and Curtis, although 
not signatories to the Bricolage arbitration 
agreements, invoked equitable estoppel to 
compel the investors to arbitrate with them 
as well, and moved to stay the court case 
pending arbitration. The district court denied 
the stay motion.
 Andersen and Curtis contend that, for 
purposes of FAA Section 3, their estoppel 
claim was an invocation of the arbitration 
process “under” the Bricolage “agreement in 
writing” to arbitrate. In their view, the right 
to obtain a stay of litigation is a remedy, 
coextensive with the right to submit claims 
to arbitration and the district court’s denial 
of their Section 3 stay was erroneous. In any 
event, they contend, the district court’s denial 
of a Section 3 motion should be appealable 
under FAA Section 16 without any threshold 
showing that the motion was correct.
 The Sixth Circuit, however, declared 
a bright-line rule that nonsignatories to an 
arbitration agreement are not eligible to 
invoke FAA Section 3 at all. The “agree-
ment in writing” required by Section 3 must 
be between the stay applicant and the stay 
opponent themselves in order for a stay 
application to be one “under” the agreement. 
Nor, in Respondents’ view, can a nonsig-
natory create appellate jurisdiction simply 
by labeling an invalid application as one 
“under” Section 3.
 Complex commercial transactions 
frequently involve interrelated agreements 
among numerous parties.  Of course, it may 
be efficient to forgo litigation and hear all 
claims together in arbitration, but the agree-
ments themselves and the FAA may impose 
certain limits. Arthur Andersen may help 
clarify the extent to which nonsignatory third 
parties can use state contract law to bring 
themselves within the FAA.

14 Penn Plaza LLC v. Pyett

 In 14 Penn Plaza LLC v. Pyett, Docket 
No. 07-581 (cert granted, 128 S. Ct. 1223, 
argued Dec. 1, 2008), the issue is whether 
via a mandatory-arbitration clause in a col-
lective bargaining agreement (“CBA”), a 
labor union may bargain away individual 

members’ right to litigate in court their 
statutory discrimination claims against the 
employer. While the issue is one of arbitra-
bility, Pyett is probably best seen as a labor-
law case, and we treat it briefly.
 Employees of Temco Service Industries, 
Inc., a building service contractor, were 
covered by a CBA that prohibited various 
forms of unlawful discrimination, including 
age discrimination under ADEA. The CBA 
subjected such discrimination claims to the 
exclusive remedy of arbitration. Three Temco 
employees filed a grievance alleging, inter 
alia, that they had been replaced by younger 
employees in violation of ADEA. The union 
agreed to press certain of the employees’ 
claims in arbitration, but declined to assert 
the ADEA claims. The employees retained 
their own counsel and eventually brought 
their ADEA claims in federal district court. 
The United States Court of Appeals for the 
Second Circuit upheld the district court’s 
denial of the employer’s motion to com-
pel arbitration of the individual employees’ 
ADEA claims. Pyett v. Pennsylvania Building 
Co., 498 F.3d 88 (2d Cir. 2007).
 It is settled that parties may agree to 
arbitrate federal statutory claims if they 
do so clearly. E.g., Gilmer v. Johnson/
Interstate Lane Corp., 500 U.S. 20 (1991). 
The issue in Pyett, however, is whether the 
union may bind its members to arbitrate 
their statutory discrimination claims. That 
issue may depend less upon the FAA than 
upon the scope of the union’s authority 
to bargain collectively under section 9(a) 
of the NLRA. Although that authority is 
broad, the employees contend that their 
entitlement to a judicial forum must prevail 
when the union’s collective goals are pitted 
against the employees’ individual rights to 
be free of discrimination. See Alexander v. 
Gardner-Denver Co., 415 U.S. 36, 49-51 
(1974).
 Since the days of the familiar 
Steelworkers trilogy, labor arbitration and 
commercial arbitration have developed on 
parallel, but not identical, lines: the first 
as a means of maintaining labor peace and 
the second as an alternative to civil litiga-
tion. A decision for the employees in Pyett 
might be a step in the direction of conver-
gence. ■


