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As employment attorneys and human resources professionals move from 2016 into 2017, the 

whirlwind of political and legal activity and uncertainty regarding what direction employment 

laws will take may lead some employers to take a "wait and see" approach toward HR 

compliance. Now is the perfect time, however, for employers to get their "HR houses" in order to 

be prepared for whatever the future may bring. Rather than putting compliance projects on hold 

for another day, employers should consider tackling in the coming month the legal updates and 

audit issues identified in this brief checklist, to lay a solid groundwork for 2017 and beyond. 

Trade Secret Protection 

The Defend Trade Secrets Act (DTSA) was effective in May 2016. If your company has policies 

and/or agreements concerning confidential information and employee nondisclosure obligations, 

modifications to address the DTSA are warranted. The DTSA offers: (a) a private federal cause 

of action for trade secret misappropriation, without pre-emption of state law; (b) a definition that 

is broad enough to protect customer lists and other business and financial information of value; 

(c) applicability to employees, consultants and independent contractors; and (d) ex-parte 

seizures, criminal penalties and exemplary damages consisting of up to two times the 

compensatory damages award where a trade secret was willfully and maliciously 

misappropriated. However, in order to be eligible for all the DTSA remedies, employers must 

provide notice of the immunity protections available under the DTSA. 

Your new agreements and policies should, therefore, include or reference the DTSA definition of 

"trade secret"; include state and federal choice of law and forum selection; identify all possible 

damages and remedies available in the event of breach; and contain either an explanation of 

the whistleblower "safe harbor" or a cross-reference to a policy describing the DTSA and 

including the whiAstleblower "safe harbor" explanation. Finally, while you are reviewing these 

policies and agreements, make sure you have reconciled your definitions and terms, so that 

your description of "confidential information," obligations Apost-employment and remedies are 

consistent from document to document. If the White House's Oct. 25, 2016, "State Call to Action 
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on Non-Compete Agreements" gains any traction in reforming state laws concerning employee 

non-compete requirements, protection of trade secrets will become even more essential to 

many businesses. 

Time Out and Sick Leave Laws 

Over the past couple of years, seven states, 30 municipalities, two counties, Washington, D.C., 

and Puerto Rico have enacted paid sick leave legislation. While differing in certain details, most 

have common concepts of accrual, use, carryover and anti-retaliation, making paid sick leave 

required and useful for a broad swath of employee ranks. If your state or city has been 

impacted, you may have already considered how to integrate these laws into your existing time 

out policies. If you have not done so, or if the legislation has not been enacted in your state or 

city but has been introduced and is on your potential policy update list, you should consider: 

• Does your current paid time out policy afford the benefit of sick time under the same 

terms and conditions as the legislation (this provision is included in many of the laws, 

but truly compliant pre-existing policies seem to be rare)? 

• If you are required to revisit your paid time out laws to comply with a paid sick leave law, 

should you separate out sick leave from other paid time out—for example by reducing 

the vacation time bucket—and creating a new bucket for sick leave (which would have 

the benefit of limiting the amount of unanticipated time out and make it simpler to 

manage the record-keeping obligations generally required by paid sick leave laws)? 

• Would you prefer one sick leave policy that meets the most generous standards or a 

sick leave policy for each jurisdiction? 

Consider each option's impact on your workplace and workforce as well as the administrative, 

record-keeping and compliance burden of differing policies before you begin drafting! And keep 

an eye on New Jersey, where statewide legislation has been proposed multiple times. 

Pay Equity Laws and the EEO-1 

In recent years, gender pay equity has been a signature issue of the Obama administration and 

also a focus of legislatures in a number of states. In early 2016, the U.S. Equal Employment 

Opportunity Commission announced that it would begin collecting summary pay data from 

private employers via a revised Employer Information Report, commonly known as the EEO-1. 

The revised EEO-1 is currently scheduled to become effective with the 2017 report, due on 
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March 31, 2018. Although there is now some uncertainty regarding whether the EEO-1 changes 

will be implemented by the new administration, employers must nonetheless be concerned 

about compliance with a growing number of state pay equity laws. New York, California and 

Massachusetts have all recently adopted pay equity legislation intended to strengthen existing 

pay discrimination laws and close the gender pay gap. The New Jersey legislature may be 

poised to follow, having repeatedly considered legislation on this issue. 

In light of these developments, early 2017 is an opportune time for employers to review their 

current compensation policies, procedures and practices to determine whether existing systems 

will prevent pay disparities from occurring and provide an appropriate defense if disparities exist 

based on legitimate, non-discriminatory reasons. In addition, employers should consider 

conducting a privileged audit of their current employee compensation to determine whether pay 

disparities exist and, if so, whether there is a lawful basis for the differences. Employers must be 

mindful that, under the newly enacted state laws, discrepancies in compensation between 

employees in the same or similar positions could put the employer at risk of pay discrimination 

claims. 

Employee Classifications 

Many employers diligently devoted time in 2016 to preparing for the Dec. 1, 2016, effective date 

of the U.S. Department of Labor's (DOL) final rules, which dramatically increase the minimum 

salary level for the overtime-exempt classifications under the Fair Labor Standards Act (FLSA). 

However, on Nov. 22, 2016, in Nevada v. United States Department of Labor, a judge in the 

U.S. District Court for the Eastern District of Texas issued a nationwide preliminary injunction 

enjoining the DOL from implementing and enforcing the final overtime rule. While the DOL has 

already filed notice of its appeal and requested an expedited proceeding, businesses are 

grappling with compliance questions. Those who have already committed to (and notified 

employees of) classification changes are staying the course, while those who were 

procrastinating in decision-making or waiting until December 1 to implement changes may 

choose to keep the status quo pending the outcome of the legal battles. 

While we wait and see, however, employers should also remember that the final rules do not 

include any changes to the DOL's job description regulations, which are used to determine 

whether an employee qualifies for one of the white collar overtime exemptions apart from the 

minimum compensation requirement. A thorough review of your job descriptions, if one has not 
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been conducted recently, will not only aid in classification compliance regardless of the fate of 

the final rules, but will also be useful for other HR and legal compliance purposes and 

obligations, such as job postings, employee evaluations and disability and leave 

accommodation processes. 

Posting Requirements, Annual Notices and Acknowledgments 

Employers are required to notify employees of their rights under a panoply of federal and state 

employment and labor laws. In New Jersey, employers must comply with posting obligations in 

connection with more than a dozen state laws, in addition to numerous federal labor laws. The 

start of the new year is a good time for employers to audit their compliance with federal and 

state posting requirements by ensuring that the appropriate posters appear in a lunch room or 

other conspicuous spot in the workplace. 

In addition, employers should not lose sight of employees who work remotely. With many 

companies having an increasing number of employees who rarely, if ever, set foot in the 

company's offices, employers should assess whether it is necessary to provide notice of 

workplace laws by means in addition to physical posting in the office. Under some employment 

laws, this may include "posting" via email or company intranet, as a supplement to in-office 

posters. 

In addition to satisfying posting obligations, covered New Jersey employers must distribute two 

written or electronic notices to employees on an annual basis—requirements that are often 

overlooked. Employers with 10 or more employees must notify employees of whistleblower 

protections under the Conscientious Employee Protection Act. Companies with 50 or more 

employees must also issue the New Jersey Gender Equity Notice, which advises employees of 

their right to be free of gender inequity or bias in pay, compensation, benefits or other terms and 

conditions of employment, and obtain employee acknowledgment of the notice within 30 days of 

receipt. 

Get started now and have a compliant new year! 


