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A
sk a seasoned practitioner where he or she

would rather be—state or federal court—in

handling a complex commercial matter. The

answer will typically be federal court. How-

ever, ask a seasoned chancery practitioner

about his or her court of choice when seek-

ing injunctive relief or temporary restraints and the answer

may be more of a case-by-case determination—particularly in

light of the New Jersey Appellate Division’s recent decision in

Waste Management,1which might be the most significant deci-

sion on injunction standards since Crowe.2

Obtaining an injunction is an extraordinary remedy. Expe-

rienced state court practitioners know there may be some real

advantages to the state’s chancery courts when seeking pre-

liminary injunctive relief. There are also differences in the

standards used in state and federal court that, in some situa-

tions, might make filing in state court more attractive to a

plaintiff seeking injunctive relief, particularly in light of the

recent Waste Management decision.

This article will explore these practical considerations and

substantive distinctions and will conclude with several prac-

tice tips to assist readers with injunctive applications.

The Practical Considerations
The most obvious distinction between equitable applica-

tions in New Jersey’s state and federal courts is that New Jersey’s

state courts have a division dedicated to chancery practice.

The New Jersey Superior Court is divided into 15 districts,

called vicinages. Each vicinage contains a Chancery Divi-

sion—General Equity Part, which is responsible for handling

“[a]ctions in which the plaintiff’s primary right or the princi-

pal relief sought is equitable in nature[.]”3 In the 2013-2014

court term, only four vicinages had more than one general

equity judge (Bergen (two), Essex (three), Middlesex (two),

and Ocean (two)). Moreover, since New Jersey state court

venue requirements are broad,4 a plaintiff can usually select

from more than one legally appropriate vicinage in deciding

where to file his or her lawsuit. Together, this means an attor-

ney who commences an action in chancery court has a good

idea of which judge will hear his or her application. Addition-

ally, because of their specialized docket, the law clerks

assigned to chancery judges quickly become experts in

chancery practice in their own right, because they regularly

handle equitable applications. 

In contrast, federal judges do not have a similarly special-

ized docket, and hear both criminal and civil matters, regard-

less of whether the primary relief sought is statutory, at com-

mon law, or equitable in nature.5 For a litigator weighing the

respective benefits of a potential forum, this creates some dis-

advantages to federal courts. For example, the plaintiff cannot

predict which judge will be assigned to hear the case, as new

matters are assigned randomly by the clerk’s office.

The Law of Injunctions: The Substantive Distinctions in
New Jersey State and Federal Courts

In addition to the practical considerations discussed, recent

case law and the applicable court rules contain substantive dis-

tinctions—both in the standard for obtaining injunctive relief

and the procedure for review—that an attorney should take into
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consideration when filing or defending

an injunctive application.

Sifting Through the Trash: Has Waste
Management Changed the Game?

It used to be universally accepted, in

both state and federal court, that to get

injunctive relief a movant must demon-

strate irreparable harm, a likelihood of

success, and a balancing of the equities

in their favor. In perhaps the most

extensive articulation of the law since

Crowe, in Dec. 2013 the New Jersey

Superior Court, Appellate Division,

held, in a published decision, that it was

reversible error to deny a request for

interlocutory injunctive relief where the

plaintiffs failed to establish likelihood of

success “without consideration of the

other [Crowe] factors.”6 This is in con-

trast to federal decisions, which necessi-

tate a finding of “likelihood of success”

before an injunction is issued.7 The

Waste Management court stated that the

motion judge’s “conclusion was erro-

neous because it overlooks a court’s

authority to impose interlocutory

restraints regardless of doubts about the

movant’s likelihood of success.”8 Thus,

even if the movant fails to establish a

likelihood of success, Waste Management

suggests he or she may still be entitled

to temporary relief.

The panel further held that “a court

may take a less rigid view of the Crowe fac-

tors and the general rule that all factors

favor injunctive relief when the interlocuto-

ry injunction is merely designed to preserve

the status quo.”9 It declared that “[t]he

power to impose restraints pending the

disposition of a claim on its merits is

flexible; it should be exercised whenev-

er necessary to subserve the ends of jus-

tice, and” that “justice is not served if

the subject-matter of the litigation is

destroyed or substantially impaired dur-

ing the pendency of the suit.”10 Seem-

ingly in justification for its deviation of

the believed standard at the time, the

court noted that: 

[t]his less rigid approach, for example,

permits injunctive relief preserving the

status quo even if the claim appears

doubtful when a balancing of the rel-

ative hardships substantially favors the

movant, or the irreparable injury to be

suffered by the movant in absence of

the injunction would be imminent and

grave, or the subject matter of the suit

would be impaired or destroyed.11

By comparison, federal case law is

plentiful on the fatal consequence of

failing to demonstrate a likelihood of

success on the merits in an application

for injunctive relief.12 In addition, the

irreparable harm requirement—the crit-

ical element in obtaining injunctive

relief—is arguably different in state and

federal courts.

Federal courts have opined that “the

standard for granting a preliminary

injunction…is substantially similar to

the standard for granting a preliminary

injunction in a New Jersey state court.”13

However, the procedural history of

Instant Air Freight,14 a seminal and heav-

ily cited federal court case for injunctive

relief, suggests that, in practice, this

may not always be the case. 

In Instant Air Freight, the plaintiff suc-

ceeded in bringing a state court applica-

tion seeking temporary restraints.15 The

case was removed. After an interlocuto-

ry appeal from the United States District

Court for the District of New Jersey, the

United States Court of Appeals for the

Third Circuit reversed, dissolved the

preliminary injunction, and “con-

clude[d] that [plaintiff] did not meet its

affirmative burden of showing irrepara-

ble injury[.]”16

Irrespective of whether the irrepara-

ble harm standard is uniformly applied

in state and federal courts, Instant Air

Freight demonstrates that convincing a

judge that irreparable harm exists is the

crux of any injunctive application.

Indeed, courts themselves have referred

to irreparable harm as the “most impor-

tant of the four elements for granting a

preliminary injunction[.]”17 This is now

even truer in state court following Waste

Management’s erosion of the importance

of the “likelihood of success” element.

Therefore, in making an application for

temporary restraints and/or a prelimi-

nary injunction, it is prudent to focus

one’s argument on the presence of

irreparable harm.

Federal Court’s Mandatory Security
Requirement

An additional distinction between

state and federal courts is New Jersey

law does not require security be posted

in order to issue the preliminary injunc-

tion, but leaves it to the discretion of

the state court judge. This runs counter

to the Federal Rules of Civil Procedure,

which require the posting of security

when the movant seeks injunctive

relief. 

Fed. R. Civ. P. 65(c) states:

(c) Security. The court may issue a pre-

liminary injunction or a temporary

restraining order only if the movant

gives security in an amount that the

court considers proper to pay the costs

and damages sustained by any party

found to have been wrongfully

enjoined or restrained. The United

States, its officers, and its agencies are

not required to give security.

The Rule 65(c) security requirement

is strict and the exceptions are narrow.18

So narrow, in fact, that courts have com-

mented, “on its face, [Rule 65(c)] admits

no exceptions”19 and that it is a “condi-

tion precedent” to injunctive relief.20

That said, the amount of security is at

the discretion of the district judge.21

In sum, when seeking a preliminary

injunction or temporary restraints, a

movant in federal court should be pre-

pared to post security and undertake

necessary preparations in this regard.

Likewise, practitioners should recognize
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that even if they file in state court and

get injunctive relief, if the case is subse-

quently removed to a federal court, the

federal court will require posting of

security.22

Appellate Review and
Reconsideration 

A final key distinction between

obtaining injunctive relief in state ver-

sus federal court is the ability to appeal

or seek reconsideration of the applica-

tion. In state court, a preliminary

injunction is an interlocutory order and

is only appealable by seeking and

obtaining leave from the Appellate Divi-

sion of the New Jersey Superior Court

and upon a conclusion that the “inter-

est of justice” warrants leave being

granted.23 By contrast, in federal court

certain interlocutory orders, including

those issuing preliminary injunctions,

are appealable as of right.24

28 U.S.C. § 1292(a)(1) provides that

courts of appeals have jurisdiction of

appeals from: 

Interlocutory orders of the district

courts of the United States,...or of the

judges thereof, granting, continuing,

modifying, refusing or dissolving

injunctions, or refusing to dissolve or

modify injunctions, except where a

direct review may be had in the

Supreme Court[.]25

Knowing the high burden applicants

face when seeking a preliminary injunc-

tion, a defendant would be remiss not to

jump at the ability to automatically seek

review of an arguably improvidently

granted injunctive order. Thus, if removal

is permitted under 28 U.S.C. § 1441, it

may be wise for counsel opposing an

injunctive application to advise the client

to consider filing a notice of removal, so

automatic appellate review is possible. Be

advised, generally a defendant seeking

removal must do so within 30 days of

being served with the complaint.26

Lastly, reconsideration standards are

different in state and federal court. In

state court, a motion for reconsideration

of an interlocutory order may be made

at any time until final judgment is

entered.27 In federal court, motions for

reconsideration need to be filed within

14 days after entry of the order.28

Practical Advice 
In conclusion, the following practical

tips are offered for consideration in

advance of a practitioner filing papers:

Focus papers on the irreparable

harm. This point is the most impor-

tant. In both state and federal courts,

the ability to convince the judge that

irreparable harm exists is the most criti-

cal element of an injunctive applica-

tion. Moreover, often it is also the most

difficult hurdle. The harm must be

imminent—it must be shown to take

place between the time of the applica-

tion and trial. In addition, the harm

must be that which cannot be compen-

sated with monetary damages.29 If an

attorney cannot convince a judge of

irreparable harm, the application will

almost certainly be denied. So start with

it, emphasize it, and win on it.

Know the court’s practice and

procedure. In state court, every judge

has his or her own methods and proce-

dures for handling an order to show

cause (OTSC) with temporary restraints

or other applications in equity. The best

way to ascertain this information is by

calling the law clerk. Also, it is always

good practice to let the law clerk know

an emergent application is forthcoming.

If seeking temporary restraints, most

clerks will advise the practitioner to

and/or expect the practitioner to notify

his or her adversary at the time of filing.

Inquire into the admissibility of

testimony and consider expedited

discovery. There may not be sufficient

time to submit an affidavit or certifica-

tion in opposition to an emergent

injunctive application. As noted, each

judge handles injunctive applications

differently. Though not customary,

some judges may allow testimony at a

temporary restraining order (TRO) hear-

ing or on the return date of the OTSC.30

Inquire with the court on whether it

will accept testimony at the TRO (which

is unlikely) or at the return date of the

OTSC. Also, consider requesting expe-

dited discovery. As a movant, expedited

discovery may be helpful in developing

the case. When opposing, expedited dis-

covery can be a critical tool in formulat-

ing a defense and probing the veracity

of the movant’s proofs.

Be prepared to wait. The applica-

tion may not be heard immediately.

Indeed, in federal or state court the

practitioner may have to wait a day or

two before a temporary restraints appli-

cation is reviewed. That said, and as

noted above, calling the law clerk is still

recommended and is the best way to

inquire about how quickly the applica-

tion will be heard. It will also ensure the

court is on the lookout for the papers.

Be aware that Waste Manage-

ment’s preservation of the status

quo does not apply in federal court.

As discussed, Waste Management’s hold-

ing that one need not demonstrate a

likelihood of success on the merits if the

preliminary injunction is to preserve

the status quo does not apply in federal

court. The law, as it currently stands, is

that in federal court the attorney must

demonstrate all of the injunctive relief

elements. This can be critical, especially

if “likelihood of success on the merits”

is unclear or lacking. In such instances,

state court should be the clear choice.

Line up financing in federal court.

As noted above, federal court requires the

posting of some form of security or bond

before an injunction will be effective. No

one wants to win a case for injunctive

relief only to find out his or her client is

not able to immediately post the neces-

sary collateral or obtain security in a level

that meets the court’s satisfaction. There



are horror stories where attorneys do

everything possible to win the injunctive

application only to later realize it will take

their clients weeks to line up the requisite

security. Notify the client that security

will be required before beginning the

application, so all the ducks are in a row

when entering the courtroom. �
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