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Recent court decisions explore when beachfront owners can allege that a project has

actually taken their property, triggering the requirement of “just compensation.”

“Beach nourishment” and “beach restora-
tion” projects, where sand from other loca-
tions (often the ocean bottom) is dumped on
a beach to retard erosion or to repair its ef-
fects, are expensive. They also raise complex
issues of fairness and equity about who
should pay for the projects and who should
be compensated for their negative e�ects. In
two decisions handed down in June, the New
Jersey and United States Supreme Courts
grappled with another often controversial
aspect of these projects: when can beach-
front owners allege that the project has actu-
ally taken their property, triggering the
requirement of “just compensation” found in
the New Jersey constitution and the Fifth
Amendment to the federal constitution?

The classic “taking,” of course, is when
the government exercises its sovereign right
of eminent domain, a process that, in New
Jersey, is controlled by the Eminent Domain
Act and which was the subject of Supreme
Court's recent opinion in Gallenthin Realty
Development, Inc. v. Borough of Paulsboro.1

Even without the exercise of eminent domain,
the government is deemed to have taken

private property whenever the landowner is
required to su�er a permanent physical oc-
cupation, no matter how minimal.2 At least in
the development context, however, most tak-
ings cases concern “regulatory takings,”
which occur when a regulation has such a
signi�cant e�ect on the landowner's ability to
use the property — when, in the words of
Justice Holmes in Pennsylvania Coal Co. v.
Mahon,3 the regulation has gone “too far” —
that the landowner must be compensated. A
landowner who asserts that a government
action has e�ected a taking that requires
compensation �les what is known as an
inverse condemnation action, so called
because unlike a normal condemnation case,
where the government is the plainti�, the
government is the defendant, and the plainti�-
landowner seeks a declaration that a taking
has occurred.

The New Jersey and U.S. Supreme Court
decisions handed down in June do not deal
with familiar regulatory takings but rather
involve, respectively, novel issues of timing
and institutional power. In Klumpp v. Borough
of Avalon,4 the New Jersey Supreme Court
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decided on the applicable statute of limita-
tions for takings claims of any sort. In Stop
the Beach Renourishment, Inc. v. Florida
Department of Environmental Protection,5 a
plurality of the U.S. Supreme Court concluded
that a judicial decision that fundamentally
changes property rights under state law can
e�ect a “judicial taking” that triggers the
const i tut ional requirement of just
compensation. While Klumpp seeks to clarify
the law governing takings claims in New
Jersey, Stop the Beach Renourishment is
likely to cause signi�cant uncertainty in the
years ahead.

A Question of Timing: The New Jersey

Supreme Court Decision in Klumpp

The story of Klumpp begins in 1962, when
a massive storm destroyed Edward and
Nancy Klumpp's Avalon beach house. As part
of a state-authorized shore restoration proj-
ect, Avalon constructed a dune on the
Klumpps' property and constructed fences
that limited access to the property. Over the
next four decades, the borough maintained
that, and acted as if, the Klumpps still owned
the parcel.

That changed after the Klumpps sued the
borough in 2004. During the course of the lit-
igation, the borough claimed that it had
gained title to the property, either through
adverse possession, via a taking in 1962, or
via a taking resulting from its adoption of
development restrictions in the ensuing
years. The borough also asserted that due to
the Klumpps' failure to take any legal action
for so long, their claims were time-barred.
The trial court found that the borough had
indeed taken the property, both in 1962 and
later via a re-zoning ordinance, but because
the Klumpps had never sought compensa-
tion, it did not have to determine what limita-

tions period would apply to such a claim. The
Appellate Division a�rmed.

The New Jersey Supreme Court held that
the applicable time frame for commencing an
inverse condemnation claim is the six-year
period set forth in N.J.S.A. 2A:14-1. While
some states use the limitations period for
adverse possession claims, the court con-
cluded that such a limitations period, which in
New Jersey is generally 30 years, is inap-
propriate for claims of government takings,
where public uses are implicated, because it
would allow an excessively long period of
uncertainty regarding property ownership.
The holding, however, is limited to those
cases where the government “provides ade-
quate notice through physical or regulatory
action” that it is taking the property. In the
Klumpps' case, that clearly did not happen;
while a physical taking certainly occurred no
later than 1965 (there was thus no need for
the court to consider whether a regulatory
taking had taken place later), the borough's
behavior following the taking made it unjust
to apply the six-year limitations period to bar
the Klumpps' claim here. “Although a physi-
cal invasion and physical taking of real prop-
erty by a governmental entity ought to be
notice su�cient to awaken property owners
to act to protect their interest in receiving
compensation for the taking,” said the court,
“government also should provide some other
form of notice to a�ected property owners
before, and surely after, a physical taking.”
At a minimum, the government cannot deny
that it has taken the property, and then turn
around years later and assert that the stat-
ute of limitations has run.
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Can a Court Decision “Take”

Property?: The U.S. Supreme Court's

Decision(s) in Stop the Beach

Renourishment

Stop the Beach Renourishment is notable
not for what it holds — that a taking did not
occur when the Florida Supreme Court held
that a state statute did not deprive beachfront
landowners of littoral rights — but for what a
four-Justice plurality recognized for the �rst
time in the court's history: the possibility of a
“judicial taking.” Writing for the plurality
(which included Chief Justice Roberts and
Justices Alito and Thomas), Justice Scalia
declared that for purposes of the Takings
Clause, what matters is that the state is tak-
ing property, regardless of which branch is
doing the taking: “[T]he particular state actor
is irrelevant.” Thus, he wrote, “[i]f a legislature
or a court declares that what was once an
established right of property no longer ex-
ists, it has taken that property,” no less than
if the state “had physically appropriated it or
destroyed its value by regulation.” (emphasis
in original)

The case arose in 2003, when a Florida
city and county sought permits to restore an
eroded beach by adding sand seaward of
the mean high water line. Under Florida law,
the mean high water line separates land
owned by the beachfront owner from land
owned by the state. Beachfront owners have
certain rights, including the right to receive
automatic title to gradual accretions to their
property. When new land appears suddenly,
however, in a process called avulsion, the
boundary between privately owned and
state-owned land does not shift, and the
state, rather than the beachfront owner,
receives any future accretions on the sea-
ward side of the new land.

Under the governing Florida statute, when

sand is added to a beach, a new and perma-
nent “erosion control line” is established and
takes the place of the mean high water line
as the private/state land boundary. After the
new boundary line is recorded, the common
law accretion rule no longer applies, and
when new land is added by accretion sea-
ward of the new line, it belongs to the state,
not the beachfront owner.

A group of beachfront owners challenged
the proposed beach restoration project. An
intermediate state appellate court held that
the project would eliminate important littoral
rights held by the owners, including the right
to receive accretions to their property, and
thus constitute a taking unless the govern-
mental permit applicants could show that
they owned or had a property interest in the
upland property. It remanded to the state
agency for such a showing, and also asked
the Florida Supreme Court (via a certi�ed
question) to rule whether, on its face, the
state statute unconstitutionally deprived
beachfront owners of littoral rights without
just compensation. The Florida Supreme
Court answered that the statute did not ef-
fect a taking, and quashed the remand. The
U.S. Supreme Court granted certiorari last
year.

All eight Justices who considered the case
(Justice Stevens did not participate) agreed
that no taking had occurred as a result of the
Florida Supreme Court's decision. On the
important legal question, however, no posi-
tion could command a majority. Justice
Breyer (joined by Justice Ginsburg) ex-
pressed concerns over opening the federal
courts to many cases that would require
federal judges to decide thorny questions of
state law. Justice Kennedy (joined by Justice
Sotomayor) wrote that it was not necessary
to decide whether a “judicial taking” was
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possible, and pointed to the Due Process
Clause as the appropriate constitutional
source of limitations on a state court's ability
to rede�ne property rights. In his plurality
opinion, Justice Scalia swept aside both sets
of concerns, criticizing Justice Breyer for
claiming to decide that a taking had not oc-
curred while declining to formulate a stan-
dard to guide that decision, and criticizing
Justice Kennedy for o�ering a novel interpre-
tation of the Due Process Clause to limit state
courts when the Takings Clause explicitly
and directly addresses the problem at hand.

In o�ering a judgment but no holding, Stop
the Beach Renourishment raises many ques-
tions without clearly answering any. What is
clear is that four Justices are willing to
entertain claims of “judicial takings” and
would be willing to �nd such a taking — and
reverse the holding of the state supreme
court whose decision caused the taking — in
the appropriate case. The precise contours
of the appropriate case, and the factual and
legal circumstances that might attract a �fth
vote, are still a mystery.

Looking Ahead: Be Alert!

Landowners in New Jersey have another
reason to stay informed about government
actions that may a�ect their property. The

six-year statute of limitations for takings
claims established by Klumpp will act to bar
the claim of an insu�ciently vigilant
landowner. Nor should landowners take too
much solace in the result in Klumpp, which
depended upon the unusually misleading ac-
tions of the borough government. Notice of
the government's action su�cient to start the
six-year clock running will vary with the cir-
cumstances, and may not come in the form
of a personal letter.

Stop the Beach Renourishment puts an-
other potential tool in the hands of landown-
ers — and their attorneys — when they
suspect that government action has caused
a decrease in the value of their property.
Land use attorneys, in particular, should be
on the lookout for that set of circumstances
that might give rise to a “judicial taking.”
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