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Third Circuit Rules that a Debtor’s QSub Status Is Not Property of the Debtor's Estate 

On May 21, 2013, in a case of first impression, the United States Court of Appeals for the 
Third Circuit ruled in In re The Majestic Star Casino, LLC1 that a debtor’s status as a subchapter 
S subsidiary corporation (QSub) is not "property" within the meaning of the Bankruptcy Code. 
As a result, the Court of Appeals found that the post-petition revocation of the debtor’s QSub 
status by the debtor's parent and the parent’s sole shareholder was not an avoidable transfer 
under sections 362, 549 and 550 of the Bankruptcy Code.  

The Court of Appeals’ decision was issued in the context of an appeal from the order of 
the United States Bankruptcy Court for the District of Delaware granting summary judgment to 
the debtor, Majestic Star Casino II, Inc. (“Majestic”) and its affiliated debtors (collectively, the 
“Debtors”) and finding that Majestic’s status as a qualified subchapter S subsidiary was property 
belonging to Majestic’s bankruptcy estate that could not be revoked by its parent company 
without a prior order from the court.  2013 U.S. App. LEXIS 10186 at *15-16.    The relevant 
background facts are relatively straightforward and set forth below.  

In November 2009, the Debtors filed voluntary bankruptcy petitions.  After the filing of 
the petitions, Barden Development, Inc. (“BDI”) and its sole shareholder John M. Chase, as the 
personal representative of the estate of Don H. Barden (together with BDI, “Barden”) caused the 
revocation of BDI’s status as an S-corporation, which automatically caused the termination of 
Majestic's QSub status as the entity no longer met the Internal Revenue Code's requirement that 
it be wholly owned by an S corporation parent.  Id. at *11.  Barden did not seek the consent of 
the Debtors nor authorization from the Bankruptcy Court prior to such revocation.   

The Debtors filed an adversary complaint against Barden asserting that the revocation of 
Majestic’s classification as a QSub caused an unlawful post-petition transfer of its QSub status, 
which caused a forfeiture of its pass-through tax benefits, in violation of the automatic stay under 
sections 362 and 549 of the Bankruptcy Code.  Id. at 14.  In response, Barden contended that 
because Majestic’s QSub status did not entitle it to a separate tax existence from BDI, Majestic 
had no cognizable property interest in that status.  Moreover, even if the QSub status was 
property, such property belonged to BDI not Majestic as the QSub status depended entirely on 
elections made by BDI as the parent entity.  Id. at 15.  The Bankruptcy Court agreed with the 
Debtors and ordered Barden and the IRS to reinstate BDI’s status as an S corporation and 
Majestic’s QSub status.   Barden, along with the Internal Revenue Service (“IRS”) appealed 
from the Bankruptcy Court’s order. 

Section 541(a)(1) of the Bankruptcy Code defines property of the estate to include “all 
legal or equitable interests of the debtor in property as of the commencement of the case,” and 
section 541(a)(3) also includes in the estate “[a]ny interest in property that the trustee recovers 
under section . . . 550.”  11 U.S. C. § 541.  Under section 550 of the Bankruptcy Code, a trustee 
may recover transferred property, “to the extent that a transfer is avoided under section . . . 549.”  
In turn, section 549 of the Bankruptcy Code enables a trustee or a debtor-in-possession to “avoid 
a transfer of property of the estate that occurs after the commencement of the case; and . . . that is 
not authorized under [title 11] or by the court.”  11 U.S.C. § 549(a).  Section 362(a)(3) of the 
                                                 
1  2013 U.S. App. LEXIS 10186 (3d Cir. 2013). 
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Bankruptcy Code provides that the filing of a chapter 11 bankruptcy petition automatically stays 
“any act to obtain possession of property of the estate . . . or to exercise control over property of 
the estate.”  11 U.S. C. § 362(a)(3).  Any act in violation of the Bankruptcy Code’s automatic 
stay is void and has no effect.  In re Siciliano, 13 F.3d 748, 751 (3d Cir. 1994) (acts undertaken 
in violation of the automatic stay are voidable).   

After reviewing a series of prior cases which have all held that a debtor’s subchapter S 
status was property of the debtor’s estate2, and finding the decisions reached in those cases to be 
wanting, the Third Circuit reasoned that neither a parent corporation’s subchapter S status nor a 
subsidiary’s QSub status can constitute property of a bankruptcy estate because, among other 
reasons, such entities have no control over their tax classifications and such tax classifications 
were neither transferable nor assignable.  Id. at *53 - 56 (“[A] tax classification over which the 
debtor has no control and that is not alienable or assignable is not a “legal or equitable interest [] 
of the debtor in property” for purposes of § 541.”).  Additionally, the Third Circuit noted that 
even if Majestic’s QSub status was a property interest, such property would not belong to 
Majestic but to the parent BDI.  Thus, the Court of Appeals found that the Debtors lacked 
standing to seek avoidance of the revocation of such status, vacating the Bankruptcy Court’s 
order and directing that the Debtors’ complaint against its parent company and the sole 
shareholder of its parent company be dismissed for lack of jurisdiction.   

 
 

                                                 
2 See e.g., In re Trans-Lines West, Inc., 203 B.R. 653, 661-62 (Bankr. E.D. Tenn. 1996) (finding that a corporation’s 
subchapter S tax status constitutes “property” for purposes of the Bankruptcy Code); Halverson v. Funaro (In re 
Funaro), 263 B.R. 892, 898 (B.A.P. 8th Cir. 2001) (“[A] corporation’s right to use, benefit from, or revoke its 
subchapter S status falls within the broad definition of property [under the Code].”); Parker v. Saunders (In re 
Bakersfield Westar, Inc.), 226 B.R. 227, 234 (B.A.P. 9th Cir. 1998) (finding that the holding in Trans-Lines was 
“consistent with the Ninth Circuit’s definition of property.”); Hanrahan v. Walterman (In re Walterman Implement 
Inc.), 2006 WL 1562401, at *4 (Bankr. N. D. Iowa May 22, 2006) (“[T]he right to revoke [a] subchapter S election 
is property . . . as defined in § 541[] . . . [and] the revocation of Debtor’s subchapter S status is also voidable under § 
549 as a postpetition transfer.”).   
 


