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NJ Expands Employer Liability In Ethicon 
Whistleblower Case 
By Martin Bricketto 

Law360, Jersey City (July 15, 2015, 6:49 PM ET) -- A New Jersey Supreme Court decision 
Wednesday that so-called watchdog employees are covered under the state's whistleblower law 
could stifle employers' ability to take action against compliance personnel for legitimate 
business reasons without opening a door to litigation, some attorneys say. 
 
In an opinion written by Justice Jaynee LaVecchia, the unanimous court allowed Dr. Joel 
Lippman to press his Conscientious Employee Protection Act claim that Johnson & Johnson's 
medical device unit Ethicon Inc. fired him for advocating the recalls of allegedly dangerous 
products. CEPA's protections extend to watchdog employees like Lippman when they are 
performing their regular job responsibilities, the court said. 
 
The justices also struck down the state Appellate Division new, 2013 standard for evaluating 
watchdog employees' whistleblower claims, finding the standard represented an improper 
burden on such plaintiffs. Justice Anne M. Patterson and Judge Mary Catherine Cuff, who is 
temporarily assigned to the court, did not participate in Wednesday's decision. 
 
A blow to employers, the ruling leaves them facing a class of untouchable employees 
comprising “professional whistleblowers with ready-made retaliation claims if they voice concern 
with some decision or action of their employer,” according to Ford Harrison LLP partner Mark A. 
Saloman, who wrote an amicus brief in the case for the Employers Association of New Jersey. 
 
“These untouchables — including those who reject criticism, are irresponsible, cannot get along 
with co-workers, or are simply underperforming — cannot be demoted, disciplined or fired so 
long as they perform their job duties in good faith,” Saloman said. “This severely impacts 
employers’ recognized right to manage their internal operations, a right this decision completely 
ignores.” 
 
A former vice president of medical affairs and chief medical officer with Ethicon, Lippman was 
responsible for, among other things, sounding off about product safety, and he worked with an 
internal quality-control board that determined the necessity of recalls and other corrective 
actions. Ethicon has claimed Lippman was fired over an inappropriate sexual relationship with a 
subordinate. 
 
Ethicon won a trial court decision that CEPA did not protect Lippman in performing his regular 
job duties, and while the Appellate Division reversed that holding, the panel did say that 
watchdog employees have to exhaust all internal avenues of securing compliance before they 
can mount a CEPA claim. 
 
Lippman contended that latter element of the appellate decision wrongly stuck watchdog 
employees with tougher proof requirements under the statute, and the justices agreed 
Wednesday in an across-the-board win for the plaintiff. 
 
“By its very terms, the statutory cause of action created by CEPA applies equally to all 
employees,” the opinion said. “There is no evidence of legislative intent to have the act operate 
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any other way. Accordingly, we hold that there can be no additional burden imposed on 
watchdog employees seeking CEPA protection, unless and until the Legislature expresses its 
intent to differentiate among the classes of employees who are entitled to CEPA protection.” 
 
Ethicon and its supporters wanted the Supreme Court to rewrite the statute, but the court 
applied the law as it was written, according to Andrew Dwyer of The Dwyer Law Firm LLC, who 
represented the New Jersey chapter of the National Employment Lawyers Association and 
other amicus participants. 
 
“The decision reaffirmed the underlying remedial purpose of CEPA,” Dwyer said. “If you hog-tie 
the statute with a series of ridiculous obstacles and exceptions, the statute becomes useless.” 
 
In the opinion, Justice LaVecchia noted that CEPA defines an employee as “any individual who 
performs services for and under the control and direction of an employer for wages or other 
remuneration” and doesn't distinguish between job functions. Case law has only extended the 
reach of the statute since its 1986 enactment, she added. 
 
“There is simply no support in CEPA’s definition of 'employee' to restrict the act’s application 
and preclude its protection of watchdog employees,” the opinion said. 
 
Additionally, language in the law that protects an employee when he or she “objects to, or 
refuses to participate in any activity, policy or practice” of an employer based on a reasonable 
belief that it's illegal, fraudulent or contrary to public policy doesn't require the worker to be 
acting outside his or her regular duties, either on the face of the statute or through a closer 
reading of terms such as “object,” Justice LaVecchia said. 
 
“It would be wholly incongruent to strain the normal definition of 'object' into some implicit 
requirement that limits a class of employee to whistleblower protection only for actions taken 
outside of normal job duties,” the opinion said. 
 
The defendants' view of CEPA didn't make sense, according to Ravi Sattiraju of the Sattiraju 
Law Firm PC. 
 
“Most people aren't going to go around looking for things to complain about that aren't part of 
their daily routine,” Sattiraju said. “[The decision] goes back to the original intent of the statute. It 
helps the whole state because people can feel comfortable coming forward with concerns that 
they have.” 
 
But Marcus Rayner, president of the New Jersey Civil Justice Institute, said the case exposes 
unforeseen problems with CEPA that lawmakers will have to address. That's especially true for 
life sciences and other industries where companies have to engage in a robust and frank 
analysis on the risks and benefits of products, he said. 
 
“CEPA didn't anticipate some of the nuances required here, particularly for someone whose job 
is to be part of that judgment call process,” Rayner said. 
 
The other big victory for Lippman was knocking out the exhaustion requirement that the 
Appellate Division imposed. That requirement isn't found anywhere in the statutory language, 
Justice LaVecchia said. 
 
“For the same reasons cited earlier, courts should not rewrite plainly worded statutes,” she said. 
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The exhaustion requirement would have badly undermined CEPA, according to Dwyer. It only 
applied to watchdog employees, and a would-be whistleblower might not know if he or she fits 
that category, which isn't defined in the statute, he said. It could have also been unclear when 
an employee had exhausted all internal complaint processes, according to Dwyer. 
 
While Dwyer said such a requirement would have discouraged valid whistleblower claims, the 
Supreme Court's ruling could have a chilling effect when it comes to companies voluntarily 
placing people in watchdog roles, according to Christine A. Amalfe, who chairs the employment 
and labor law department of Gibbons PC. 
 
“For some businesses, there's a requirement that they have people in certain roles, but if it's a 
voluntary position that the employer thinks might make them better, they may decide they don't 
want to take the risk associated with putting someone in that position,” Amalfe said. 
 
For most CEPA cases, where the “rubber meets the road” will continue to be whether an 
employee suffered adverse action for alleged whistleblowing or some lawful business reason, 
according to Richard J. Cino, the managing shareholder of Jackson Lewis PC's Morristown, 
New Jersey, office. 
 
The opinion is a “call back to the basics” for employers and their attorneys, Cino said. That 
means “making well-informed decisions regarding employees and making certain that before 
any adverse action has been taken that there is sufficient factual support for those decisions so 
that, if challenged, the employer has the ability to say, 'No decision was made because of what 
the employee believes to be "whistleblowing.” Rather, the decision was made because of these 
legitimate business reasons.'” Cino said. 
 
An Ethicon spokesman said the company is looking forward to a full trial, where it feels 
confident that it can establish that Lippman was terminated for cause. An attorney for Lippman 
did not return a request for comment. 
 
Lippman is represented by Bruce P. McMoran and Michael F. O’Connor of McMoran O'Connor 
& Bramley PC. 
 
Ethicon and J&J are represented by Francis X. Dee and Stephen F. Payerle of McElroy Deutsch 
Mulvaney & Carpenter LLP. 
 
The case is Lippman v. Ethicon Inc. et al., case number 073324, in the Supreme Court of the 
State of New Jersey. 
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