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Under NJ Law, Can Jersey City Tax AirBnB Like A Hotel? 
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In April, Jersey City passed an ordinance that required those renting rooms 
via short-term rental companies such as Airbnb Inc. and VRBO.com to pay 
the 6 percent tax historically applicable to traditional hotel rooms. 
Councilwoman Candice Osborne, the ordinance’s sponsor, said “[t]he 
reality is that companies like Airbnb create hotel rooms in cities like Jersey 
City and their guests should be paying the local hotel tax,” and “[c]losing 
this loophole will benefit Jersey City taxpayers.” 
 
Then, in October, the Jersey City Council introduced an 
ordinance amending the city’s zoning law to affirmatively permit short-term 
rentals. According to the new ordinance, so long as the resident offers five 
or fewer units for short term use, no license is needed (as it would be if the 
owner was operating a boarding house or hotel). The ordinance defined a 
“short-term rental” as “[t]he accessory use of a dwelling unit for occupancy 
by someone other than the unit’s owner or permanent resident for a period of less than 30 
consecutive days.” City officials announced this proposed ordinance as a partnership with 
Airbnb, which publicly endorsed the change in Jersey City’s zoning ordinance. In other cities, 
most notably New York City, Airbnb had been accused of running afoul of regulations on 
unlicensed hotels or rooming houses. According to Jersey City officials, by affirmatively 
legalizing short term rentals and partnering with Airbnb (which agreed to collect the tax), the city 
would realize an additional $600,000 and $1 million annually on the more than 300 Airbnb 
listings in the city, in addition to the roughly $6 million it already received from its tax on 
traditional hotel rooms. 
 
The city’s plan to legalize and tax short-term rentals is based on its enactment of a broad 
definition of what is considered a “hotel” and therefore subject to taxation. However, as 
discussed below, the term “hotel” is already defined in the state hotel tax statute (and further 
explained in regulations promulgated by the Division of Taxation) and appears to be in conflict 
with Jersey City’s newly enacted definition. Thus, while Airbnb appears to have voluntarily 
agreed to collect this tax from its customers, it is unknown whether other short term rental 
operators such as VRBO, HomeAway Inc. and FlipKey Inc. will follow that practice or challenge 
the ordinance as preempted by state law. 
 
The State “Hotel Tax” Defines What is a “Hotel” 
 
Anyone who has rented a hotel room in New Jersey surely realized when reading their 
statement upon checkout that the state of New Jersey imposes a 5 percent tax (the “state 
occupancy fee”), in addition to the standard 7 percent sales tax, “upon the rent for every 
occupancy of a room or rooms in a hotel.” NJSA 54:32D-1. There is also a special law that 
allows “[t]he governing body of any city of the first class,” i.e., those with a population exceeding 
150,000, to institute a “a tax, not to exceed 6 percent, on charges for the use or occupation of 
rooms in hotels which tax shall be in addition to any other tax imposed by law.” NJSA 40:48E-3. 
For those “first-class” cities with their own local hotel tax, the state hotel tax is reduced to 1 
percent, see NJSA 54:32D-1, and thus the customer’s total hotel tax burden is 7 percent, plus 
the 7 percent sales tax. 
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For years, large cities such as Newark and Jersey City took advantage of this special law and 
enacted their own local hotel taxes of 6 percent on hotel rooms. See Newark Municipal Code § 
10:20-2, et seq.; Jersey City Municipal Code § 304-25, et. seq. The cities’ definition of “hotel” in 
their location legislation tracked the definition set forth in the Hotel Occupancy Tax Act, which 
defined a “hotel” as a “building or portion of it which is regularly used and kept open as such for 
the lodging of guests and includes an apartment hotel, a motel, boarding house or club, whether 
or not meals are served.” NJSA 40:48E-2; Newark Municipal Code § 10:20-3 (same); Jersey 
City Municipal Code § 304-26 (cross-referencing NJSA 40:48E-1, et seq. and containing no 
separate definition). The New Jersey Sales and Use Tax Act also contains the identical 
definition of “hotel” for sales tax purposes. See NJSA 54:32B-2(j). 
 
In Recent Regulations, the State has Further Clarified the Definition of “Hotel” 
 
Following a 2009 litigation, the Division of Taxation further clarified the definition of “hotel”. 
In Greater Wildwood Hotel Motel Association v. Director, Division of Taxation, an association of 
hotel and motel owners in Wildwood, New Jersey sought a declaration that condominium 
owners renting their units should be considered “hotels” and subject to the hotel tax. The 
director opposed that application, noting that it used an informal “policy” of factors to determine 
whether a facility that rents rooms should be treated as a “hotel” and subject to the tax. The 
factors included: 

(1) whether a facility has a front desk making rooms immediately available to rent; and (2) 
whether a facility provides services traditionally associated with a hotel. With respect to the 
second factor, the policy requires considerations as to whether maid service, linen service 
and/or room service are provided by a facility. (Greater Wildwood Hotel Motel Association v. 
Director, Division of Taxation, Tax Court Docket No. 010510-2008, slip op. at 9 (July 30, 2009). 
 
The court noted the division’s emphasis on “service” when determining whether a facility should 
be treated as a “hotel.” Id. The court dismissed the action on technical grounds, but did discuss 
the merits in great detail and concluded that “[t]he director’s interpretation and administration of 
the statute may not be consistent with the statutory language,” and “strongly urge[d] the director 
to issue a more definitive rule.” (Slip op. at 16-17.) In an unpublished decision, the Appellate 
Division affirmed the Tax Court’s dismissal on technical grounds, but also “echo[ed] the plea of 
the Tax Court judge that the issues raised herein be addressed through rule making.” Greater 
Wildwood Hotel Motel Association v. Director, Division of Taxation, A-0537-09T3, slip op. at 16-
17 (Aug. 26, 2010). 
 
After these cases, the Division of Taxation promulgated a new rule as to when certain private 
residences would be subject to the hotel tax. The summary in the rule proposal, issued July 18, 
2011, explained: 

In recent years, the division has found that the line between what is commonly understood as 
nontaxable short-term leases of real property and taxable hotel occupancies has become less 
clear to the industry and the consumer at large. The introduction of the Internet as a mechanism 
to solicit, arrange for and contract with renters has been equally embraced by both the real 
estate and hotel industries. Private property owners that may once have needed the services of 
realtors to solicit renters are able to do so independently online. 43 NJR 1587(a). 
 
The final regulations, effective March 19, 2012, now clarified that: 
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(a) Hotels are regularly kept open for the purpose of furnishing sleeping accommodations and 
related services for pay to tourists, transients or travelers. ... Examples of a hotel include, but 
are not limited to, the following: 
  
1. An apartment hotel, bed and breakfast, motel and inn; 
2. A boarding house or rooming house containing eight or more units; 
3. A condotel (for example, a building used as both a condominium and a hotel); and 
4. Any other building or group of buildings in which sleeping accommodations are normally 
available to the public on a transient basis. 
 
(b) The manner in which a hotel is owned has no effect on the sales tax treatment of its rentals. 
 
(c) A hotel may operate on a seasonal basis. 
 
(d) Services customarily provided by hotels include: maid service, linen service, room service, 
safe storage and concierge services. 
 
(e) Hotels are typically maintained by onsite management. NJAC 18:24-3.4. 
 
And: 

The following are examples of facilities that are not subject to the tax imposed on rent received 
for hotel occupancy: 
 
6. Furnished or unfurnished private residential property (that is, condominiums, bungalows, 
single-family homes and similar living units), where no maid service, room service, linen service 
or other common hotel services are made available by the lessor and where the keys to the 
property are provided to the lessee at the location of an off-site real estate broker. The 
furnishing of linens without the service of changing the linens does not alter the nontaxable 
nature of the facility. NJAC 18:24-3.5. 
 
From these highly-detailed regulations, it is clear that the Division of Taxation is closely 
monitoring what is, and what is not, a “hotel” for purposes of the state law. Clearly, following the 
Greater Wildwood decision, the Division of Taxation drafted its regulation to continue to place 
an emphasis on the services offered. Amenities such as “maid service, linen service, room 
service, safe storage and concierge services” make a facility more likely to be considered a 
hotel, while lack of these services makes a facility less likely to be subject to the hotel tax. As 
discussed below, by creating its own unique definition of what is a “hotel,” which does not take 
into account these considerations, it is certainly arguable that Jersey City’s ordinance conflicts 
with the state definition. 
 
Jersey City Enacts its Own Definition of “Hotel” 
 
In its new ordinance, however, Jersey City has changed the definition of “hotel” from what is 
found in the state law. Jersey City has expanded the definition of “hotel” to mean: 

a building or portion of it which is regularly used and kept open as such for the lodging of 
guests, whether or not meals are served and also includes, but is not limited to an apartment 
hotel, bed and breakfast, motel, inn, boarding house, rooming house, condotel, a home, 
apartment, house, condo or dwelling irrespective of whether there is a permanent resident 
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residing in the building and any other sleeping accommodations that are available to the public 
on a transient basis. 
 
This definition is clearly broader than that in the state act, and is designed to subject a whole 
host of short-term rental units to the city’s local hotel tax. Notably, Jersey City’s definition of 
“hotel” does not take into account the service and amenities that the Division of Taxation views 
as crucial to the determination of whether the facility is subject to the tax. 
 
Jersey City’s Definition of “Hotel” may be Preempted by State Law 
 
State law preemption has a five-part test: 

1. Does the ordinance conflict with state law, either because of conflicting policies or operational 
effect (that is, does the ordinance forbid what the Legislature has permitted or does the 
ordinance permit what the Legislature has forbidden)? 
 
2. Was the state law intended, expressly or impliedly, to be exclusive in the field? 
 
3. Does the subject matter reflect a need for uniformity? ... [In other words,] whether the state 
constitution has prohibited delegation to the municipality of power to enact ordinances in a 
certain sphere. 
 
4. Is the state scheme so pervasive or comprehensive that it precludes coexistence of municipal 
regulation? 
 
5. Does the ordinance stand as an obstacle to the accomplishment and execution of the full 
purposes and objectives of the Legislature? Association of N.J. Rifle & Pistol Clubs Inc. v. City 
of Jersey City, 402 N.J. Super. 650, 655 (App. Div. 2008), vacating as moot 201 N.J. 444 (2010) 
(quotations and citations omitted) (declaring invalid a Jersey City ordinance restricting handgun 
purchases as preempted by state law). 
 
Jersey City’s ordinance poses a thorny preemption question: state law clearly contemplates (in 
fact, it expressly authorizes) local hotel tax ordinances, but does it allow municipalities the 
power to redefine what is a “hotel”? Certainly the state scheme does not totally preclude 
municipal regulation (factor 4), nor is the state hotel tax meant to be “exclusive in the field,” 
(factor 2) as local hotel tax ordinances are authorized. But, here, the ordinance’s definition and 
the state definition conflict — the local ordinance taxes rooms that the state law does not. 
 
Jersey City has declared that any dwelling offering sleeping accommodations on a transient 
basis is subject to the tax. That seems somewhat at odds with the regulations that state that 
hotels subject to taxation “are typically maintained by on-site management” and “customarily” 
provides services such as “maid service, linen service, room service, safe storage and 
concierge services.” NJAC 18:24-3.4. Clearly, these types of services are not customarily 
offered at rentals on Airbnb and similar services — although the Airbnb website does allow the 
host the option of advertising “bed and breakfast” type services that the Division of Taxation 
would certainly find crosses the line to a “hotel.” 
 
The Jersey City ordinance appears to be the first of its kind in the state. However, with the legal 
status of Airbnb being challenged in a variety of jurisdictions, it is possible that a short-term 
rental company, or a prospective host, may challenge the applicability of the hotel tax to the 
rental of their unit. 


