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By Thomas J. Cafferty,  
Nomi I. Lowy and Lauren James-Weir

W ith the rapid growth of elec-
tronic media and the ability 
of readers to post comments 

on newspaper websites, it has become 
increasingly common for prosecutors 
and police to use readers’ online com-
ments as an investigative and pros-
ecutorial tool. Whether to identify or 
locate a potential witness in a case, 
investigate suspected criminal activity 
or otherwise, law enforcement author-
ities now routinely draw from the vast 
pool of online commentary displayed 
on media websites. The tension arises, 
however, when such posters are pro-
viding comments anonymously, with 
the intent and expectation that their 
identities will remain private.

More and more frequently, pros-
ecutors are issuing subpoenas to 
newspapers in order to identify and 
locate anonymous posters. Prosecu-
tors demand that the publications 
provide the actual identity and/or 
Internet protocol (IP) address of the 
posters to aid in an investigation.

The newspapers are generally 

loath to reveal the identities of anon-
ymous posters, as disclosure of this 
information will have a chilling ef-
fect on the free flow of information 
that is vital to a democracy and es-
sential to ensuring an informed citi-
zenry — the lifeblood of the newspa-
per industry.

Newspapers can successfully 
challenge the enforcement of these 
subpoenas.

Rule 508 of the N.J. Rules 
of Evidence, codified at N.J.S.A. 
2A:84A-21, sets forth the newsper-
son’s privilege. This privilege, com-
monly known as the New Jersey 
“shield law,” is absolute, absent any 
conflicting constitutional right. See 
Maressa v. New Jersey Monthly, 89 
N.J. 176, 189 (1989). Unlike with a 
criminal defendant, the prosecutor 
has no constitutional right to compel 
testimony from a publication. Con-
sequently, the privilege is absolute 
as applied to a subpoena issued by a 
prosecutor. See In Re Schuman, 114 
N.J. 14 (1989).

The shield law provides, in per-
tinent part:

Subject to Rule 37 [Rule 
530], a person engaged on, 
engaged in, connected with, 
or employed by news media 

for the purpose of gather-
ing, procuring, transmit-
ting, compiling, editing or 
disseminating news for the 
general public or on whose 
behalf news is so gathered, 
procured, transmitted, com-
piled, edited or disseminated 
has a privilege to refuse to 
disclose, in any legal or qua-
si-legal proceeding or before 
any investigative body, in-
cluding, but not limited to, 
any court, grand jury, petit 
jury, administrative agency, 
the Legislature or legislative 
committee, or elsewhere:
(a) The source, author, means, 
agency or person from or 
through whom any informa-
tion was procured, obtained, 
supplied, furnished, gath-
ered, transmitted, compiled, 
edited, disseminated, or de-
livered; and 
(b) Any news or informa-
tion obtained in the course 
of pursuing his professional 
activities whether or not it 
is disseminated. (Emphasis 
added.)

The N.J. Supreme Court has 
made clear that the newsperson’s 
privilege encompasses a plethora of 
newsgathering activities, whether 
or not those activities are specifi-
cally enumerated in the shield law. 
See Maressa v. N.J. Monthly, 89 N.J. 
176, 188 (1982). In Maressa, the 
Court was unwilling to find that the 
litany of protected activities set forth 
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in the shield law was all-inclusive, 
and instead held that “all significant 
newsgathering activities” are protect-
ed. (Emphasis added.) The Court de-
termined that the term newsgathering 
activities is to be given an expansive 
reading. As such, a mere search of the 
activities listed in the shield law is 
patently an inadequate basis to form a 
determination of whether a particular 
activity is protected, since “all” sig-
nificant newsgathering activities are 
protected. “The privileges [sources 
and information] were intended to 
apply to every aspect of the news pro-
cess.” (Emphasis added.) 

If the newspaper invokes the 
shield law privilege to refuse to re-
veal the identity of an individual who 
has posted anonymously on the news-
paper’s website, pursuant to the N.J. 
shield law, the newspaper should not 
be required to reveal such informa-
tion.

Evidence Rule 508 and N.J.S.A. 
2A:84A21, et seq., “afford[s] new-
spersons a broad privilege against 
compulsory disclosure of the infor-
mation they gather and the identities 
of the sources of that information.” 
In re Schuman, 222 N.J. Super. 387, 
390 (App. Div. 1988), rev’d on other 
grounds 114 N.J. 14 (1989). “New 
Jersey has one of the most far-reach-
ing shield laws in the country, pro-
viding the ‘strongest possible protec-
tion’ to the news gathering and news 
reporting activities of the media.” In 
re Venezia, 191 N.J. 259, 269 (2007), 
citing Schuman, supra, 114 N.J. at 
20.

The privilege applies to sources 
as well as information. It extends to 
the “source, author, means, agency 
or person from or through whom 
any information was procured, ob-
tained, supplied, furnished, gathered, 
transmitted, compiled, edited, dis-
seminated or delivered.” N.J.S.A. 
2A:84A21(a). It also covers any news 
or information obtained in the course 
of pursuing professional activities, 
whether or not the information was 
disseminated. N.J.S.A. 2A:84A21(b). 
The privilege is that of the news me-
dia and not the source. State v. Boiar-
do, 83 N.J. 350 (1980). In the context 

of a subpoena issued by a prosecutor, 
the privilege is absolute. In re Schu-
man, supra.

Section 21a of N.J.S.A. 2A:84A 
defines news media to mean: “news-
papers, magazines, press associations, 
news agencies, wire services, radio, 
television or other similar printed, 
photographic, mechanical or electron-
ic means of disseminating news to the 
general public.” (Emphasis added.) In 
In re: Avila, 206 N.J. Super. 61 (App. 
Div. 1985), the court relied upon the 
language “or other similar ... means 
of disseminating news to the general 
public” to uphold, under the statute, 
a claim of protection by a 20-page 
Spanish language weekly tabloid dis-
tributed free at newsstands, which did 
not qualify as a “newspaper” under 
the privilege statute because it had no 
paid circulation and was not entered 
as second-class mail.

Given the language of the statute 
defining news media to include elec-
tronic means of disseminating news 
and the broad application of the privi-
lege by N.J. courts, it is apparent that 
the privilege applies to material ap-
pearing on the newspaper’s website, 
and that comments posted thereon 
are to be considered “news” within 
the language of the statute, i.e. “writ-
ten ... information ... procured ... by 
... any person ... connected with ... a 
news media....” N.J.S.A. 2A:84A21a. 
Indeed, such comments are the elec-
tronic equivalent of letters to the edi-
tor, which are protected by the infor-
mation prong of the privilege.

This position is consistent with 
the decision of the Appellate Division 
in the case of Gastman v. Ringwood 
Medical Group, P.A., 254 N.J. Super. 
140 (App. Div. 1992). In that case, the 
appellate court, reversing an interloc-
utory order issued by the Law Divi-
sion, determined that the defendant 
newspaper and its editor were pro-
tected by the newsperson’s privilege 
in connection with an anonymous let-
ter to the editor that was published by 
the newspaper. In its decision revers-
ing the trial court’s order to disclose 
the identity of the anonymous letter 
writer, the Gastman court recognized 
the strength, breadth and importance 

of the shield law in our state:

Over the years, the Law has 
been repeatedly amended “to 
establish the strongest pos-
sible protection for the [me-
dia].” In re Schuman, 114 N.J. 
14, 24, 552 A.2d 602 (1989). 
In a series of decisions, our 
Supreme Court has held that 
the law protects information 
gathered or disseminated by 
news media “to the greatest 
extent permitted by the Con-
stitution of the United States 
and that of the State of New 
Jersey.”

Against this historical 
backdrop, we are convinced 
that the Law Division inter-
preted the Shield Law far too 
narrowly. By its very terms, 
the privilege protects the 
confidentiality of an “author 
... from whom any informa-
tion was ... supplied [or] fur-
nished.” N.J.S.A. 2A:84A-
21(a); Evid.R. 27. The 
statutory language is devoid 
of any suggestion that, to be 
protected, the information ob-
tained by the media must have 
been actively “solicited” by a 
newsperson. The Shield Law 
accords confidentiality to the 
“source” of news, whether or 
not the information was re-
quested or voluntarily given.

. . . .
Our decision is also in ac-

cord with the overall purpose 
and legislative intent of the 
Shield Law. The overriding 
objective is to “bestow upon 
the press as broad a shield 
as possible to protect against 
forced revelation of confiden-
tial source materials....” In re 
Farber, 78 N.J. 259, 270, 394 
A.2d 330 (1978). Because 
[the newspaper] published 
the letter anonymously, and 
has vigorously attempted to 
prevent disclosure, it obvi-
ously deems the letter-writer 
a confidential source deserv-
ing of Shield Law protection. 
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We have no right to second-
guess the newspaper’s rea-
sons or motivations.

Accordingly, as electronic com-
mentary posted on a newspaper’s 
website is the functional equivalent 
of a letter to the editor, it is clear that 
the New Jersey shield law affords 
a newspaper an absolute privilege 
against revealing the identity of an 
anonymous poster on the newspaper’s 
website.

In addition to the assertion by 

the newspaper of the absolute privi-
lege afforded by the New Jersey 
shield law, the anonymous poster 
may also have a challenge based on 
constitutional grounds. “It is well es-
tablished that rights afforded by the 
First Amendment remain protected 
even when engaged in anonymously.” 
Dendrite v. Doe, 342 N.J. Super. 134, 
148 (App. Div. 2001) (internal cita-
tions omitted). Indeed, it may be that 
the newspaper has an obligation, in 
order to avoid potential liability to 
the anonymous poster, to preserve 

this constitutional challenge by, at the 
very least, informing the anonymous 
poster of the subpoena to provide that 
individual with the opportunity to di-
rectly challenge same. 

Newspapers faced with subpoe-
nas demanding the identity of anony-
mous posters who submit comments 
on the newspaper’s website can en-
gage in a “full court press” by affir-
matively seeking relief from the court 
against the enforcement of those 
subpoenas.
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