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The Delaware Limited Liability Company Act 
May “Not” Provide for Default Fiduciary Duties

Following the Delaware Court of Chancery’s decision in Auriga Capital Corp. v. Gatz 
Properties, LLC, 40 A.3d 839 (Del. Ch. 2012), it was presumed that in Delaware 
default fiduciary duties apply in the LLC context, even where a company’s operating 
agreement is silent on the topic. However, in a per curiam decision issued November 
7, 2012, the Delaware Supreme Court in Gatz Properties, LLC v. Auriga Capital Corp., 
2012 Del. Lexis 577 (Del. Nov. 7, 2012), undid that presumption.
 The Gatz case is centered around Peconic Bay, LLC, a Delaware limited liability 
company (“Peconic Bay”). Peconic Bay, which was managed by Gatz Properties, LLC 
(“Gatz Properties”), was created to develop a golf course and hold a long-term lease on 
property owned by the Gatz family. The manager of Gatz Properties was William Gatz 
(“Gatz”), who also partially owned and controlled Gatz Properties. The Gatz family and 
their affiliates had control over more than 85% of the Class A, and more than 52% 
of the Class B, membership interests of Peconic Bay. Section 15 of the Peconic Bay 
Amended and Restated Limited Liability Company Agreement (the “LLC Agreement”) 
prohibited managers and members of Peconic Bay from entering “into any additional 
agreements with affiliates on terms and conditions which are less favorable to [Peconic 
Bay] than the terms and conditions of similar agreements which could then be entered 
into with arms-length third parties, without the consent of a [super] majority of the non-
affiliated Members.” Gatz at 14. The dispute in the Gatz case relates to certain alleged 
beaches of fiduciary duties to the minority members of Peconic Bay by defendants in 
connection with the auction of Peconic Bay.
 Originally, the Court of Chancery ruled in favor of the minority members of Peconic 
Bay, holding that defendants had breached both their contractual duties (as set forth 
in Section 15 of the LLC Agreement) and fiduciary duties. The Supreme Court partially 
agreed with the Court of Chancery, stating that “[t]o impose fiduciary standards of 
conduct as a contractual matter, there is no requirement in Delaware that an LLC 
agreement use magic words, such as ‘entire fairness’ or ‘fiduciary duties.’” Gatz at 15. 
Specifically, the Supreme Court construed Section 15 of the LLC Agreement “as an 
explicit contractual assumption by the contracting parties of an obligation subjecting 
the manager and other members to obtain a fair price for the LLC in transactions 
between the LLC and affiliated persons,” and found Section 15 to be the “contractual 
equivalent of the entire fairness equitable standard of conduct and judicial review.” Id. 
The Supreme Court also agreed with the Court of Chancery’s conclusion that Gatz had 
acted in bad faith and made willful misrepresentations and, therefore, was not entitled 
to exculpation or indemnification under the terms of the LLC Agreement.
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However, the Supreme Court disagreed with the Court of Chancery’s finding that “the 
Delaware Limited Liability Company Act imposes ‘default’ fiduciary duties upon LLC 
managers and controllers unless the parties to the LLC Agreement contract that such 
duties shall not apply.” Id. at 29. Specifically, the Supreme Court noted that “[w]
here, as here, the dispute over whether fiduciary standards apply could be decided 
solely by reference to the LLC Agreement, it was improvident and unnecessary for 
the trial court to reach out and decide, sua sponte, the default fiduciary duty issue 
as a matter of statutory construction.” Id. Hence, the Supreme Court found that the 
Court of Chancery’s “statutory pronouncements must be regarded as dictum without 
any precedential value.” Id. According to the Supreme Court, Section 15 of the LLC 
Agreement addresses the fiduciary duty issue, which controls the case and, in addition, 
the statutory law default fiduciary duty issue was not properly raised by any litigant. 
Moreover, the Supreme Court speculated that the Delaware Limited Liability Company 
Act may be consciously ambiguous on the issue. Therefore, the Supreme Court 
suggested that the issue might be best addressed by the legislature.
 The decision of the Delaware Supreme Court in Gatz has removed the presumption 
that default fiduciary duties exist under the Delaware Limited Liability Company Act. 
Accordingly, unless and until the legislature addresses the issue as the Supreme Court 
suggests, fiduciary duties of members and managers should be expressly set forth in 
the company operating agreements of Delaware limited liability companies.
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