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By Jonathan S. LiSS

It is well settled that shareholders of 
New Jersey corporations have both 
a statutory and common-law right 

to inspect a corporation’s books and 
records under certain circumstances. 
N.J.S.A. 14A:5-28; Brown v. Central 
Home Trust Co., 129 N.J.L. 213 (1942). 
But, what does this mean?

New Jersey case law does not pro-
vide a lot of guidance as to the scope 
and breadth of a shareholder’s right to 
inspect books and records, and until a 
recent decision from the Appellate Divi-
sion, Cain v. Merck, 2010 WL 3219329 
(App. Div. Aug. 17, 2010), it had been 
almost 30 years since a New Jersey 
court had issued a published decision 
on the topic. Although often not utilized 
by shareholders, this right provides a 
powerful tool to shareholders looking 
to investigate claims of corporate waste 
and abuse prior to bringing a derivative 
action. It is also a useful tool to minority 
shareholders seeking to gather informa-
tion in advance of asserting a claim un-
der N.J.S.A. 14A:12-7(1)(c) for minor-

ity shareholder oppression. 
In Cain v. Merck, the owners of 11 

shares of common stock of Schering-
Plough Corporation (“Schering”) filed a 
derivative action in federal court against 
Schering, its board of directors and cer-
tain executive officers. In the derivative 
action, plaintiffs alleged that Schering 
engaged in various types of misconduct, 
based in part on its failure to timely dis-
close the results of a clinical trial for 
a new product. Schering and the indi-
vidual defendants moved to dismiss the 
derivative action, arguing that plaintiffs 
failed to adequately plead demand futil-
ity in accordance with Rule 23.1 of the 
Federal Rules of Civil Procedure. While 
the motion to dismiss was pending, the 
shareholder-plaintiffs made a written de-
mand on Schering to inspect the books 
and records of the company. Shortly 
thereafter, the shareholder-plaintiffs 
sent a subsequent letter that clarified 
that the basis for the request was related 
to Schering’s alleged wrongful conduct 
in failing to disclose the results of the 
clinical trial. 

Schering rejected the request, and 
the shareholder-plaintiffs then com-
menced an action in state court by filing 
a verified complaint and order to show 
cause. On the return date, the sharehold-
er-plaintiffs advised the trial court that 
they were only seeking minutes of the 

board of directors meetings and minutes 
of the executive committee from April 
1, 2006, forward. The trial court granted 
the shareholder-plaintiffs’ application 
and directed Schering to produce the 
requested minutes. Although the trial 
court placed some modest limitations 
on the production, it did not limit the 
inspection to documents related only to 
the disputed clinical trial. The order was 
stayed pending appeal. 

On appeal, the Appellate Division 
first recognized generally the right of 
shareholders to inspect corporate min-
utes. The Appellate Division then ad-
dressed the scope of this right and 
whether the ordered disclosure should 
be limited only to the documents re-
lated to the disputed clinical trial. The 
shareholder-plaintiffs argued that they 
were entitled to all of the requested re-
cords and should be permitted to fully 
investigate their allegations of misman-
agement. The Appellate Division dis-
agreed. 

The court held that shareholders 
“are not entitled to conduct a fishing 
expedition based on general and unsup-
ported allegations of mismanagement.” 
Citing Delaware law, the court held a 
shareholder who alleges a proper pur-
pose must come forward with “some 
evidence” to establish a “credible basis” 
to enable the court to “infer” that there is 
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some mismanagement that would justify 
further investigation. The Appellate Di-
vision further held that mere speculation 
or suspicion is not enough. The share-
holder must make some sort of showing 
by at least a “preponderance of the evi-
dence” that there was wrongdoing. The 
court found a shareholder is only entitled 
to documents under N.J.S.A.14A:5-28(4) 
“which are pertinent to the shareholder’s 
proper purpose for the investigation.” Ul-
timately, the court found that although the 
shareholders made general allegations of 
mismanagement, they provided no evi-
dence that the allegations were credible. 
Therefore, the Appellate Division found 
the trial court’s order overly broad and 
that the only documents to which the 
shareholders were entitled were those re-
lated to the disputed clinical trial.

So where does this leave a New Jer-
sey corporation that receives a demand 
for documents from a shareholder? As 
a starting point, the company should not 
ignore the demand or reject it out of hand. 
If the demand is ignored or rejected, the 
shareholder may commence a summary 
proceeding in state court pursuant to 
N.J.S.A. 14A:5-28. On the return date, the 
company will be hard pressed to provide 
the trial court with a legitimate basis for 
simply ignoring or rejecting the demand. 
The company is likely to receive better 
treatment from the court if the company 
takes the demand seriously and advances 
a reasonable position with respect to it. 

Here are some practical pointers a 
company should consider after receiving 
a demand for documents from a share-
holder:

(1) Confirm that the shareholder 
is actually a shareholder of the corpo-
ration and determine when the share-
holder purchased his or her shares. If 
the shareholder is a former shareholder, 
the company would be within its rights 
to reject the demand. Moreover, if the 
shareholder seeks to inspect a com-
pany’s books and records for a period 
that predates when that shareholder pur-

chased his or her shares in the company, 
the company should consider arguing 
that the shareholder’s purpose was not 
reasonably related to his or her inter-
est as a shareholder. If, for example, the 
shareholder purchased stock after the ir-
regularities at the company he or she is 
seeking to investigate were publicly dis-
closed, the company would have a good 
argument to defeat the shareholder’s re-
quest. See, e.g., Polygon Global Oppor-
tunities Master Fund v. West Corp., No. 
2313-N, 2006 WL 2947486 (Del. Chan. 
Oct. 12, 2006).

(2) Require the shareholder to 
specify with precision the purpose for 
the document demand. New Jersey 
law is clear that a request to inspect 
books and records must be made in 
good faith and the shareholder must 
have a proper purpose for inspecting 
corporate books and records. New Jer-
sey courts have held that the following 
purposes are proper: the investigation of 
suspicions of corporate mismanagement, 
the gathering of information to support a 
potential derivative action, and the valu-
ation of one’s interest in the company. To 
demonstrate good faith, the shareholder 
must do more than simply identify one 
of these boilerplate purposes. A company 
should require the shareholder to give 
sufficient details to enable the corpora-
tion to evaluate whether the purpose is 
indeed proper and made in good faith. As 
noted in Cain, the corporation does not 
need to allow the shareholder to go on 
a “fishing expedition.” The shareholder 
must come forward with “specific and 
supported, credible allegations of mis-
management. . . .” Likewise, if the share-
holder claims that the records are needed 
to value his or her shares, the company 
can inquire why the shareholder is do-
ing the valuation, i.e., for tax planning, 
for sale, etc. The company does not need 
to give a shareholder complete access to 
its books and records to enable the share-
holder to value his or her interest. As a 
demand for documents is often the first 

step by a shareholder and may be part of 
a larger plan (i.e., filing a derivative or 
minority shareholder action), the more 
specific information the company can get 
the better.

(3) Confirm that each of the re-
quests in the demand relate specifically 
to the purpose identified by the share-
holder in the demand. Just because a 
shareholder identifies a proper purpose 
for the inspection does not mean that all 
of the shareholder’s requests are proper. 
Rather, the shareholder must demonstrate 
that each of the specific requests are di-
rectly related to the identified purpose. 
See, e.g., Security First Corp. v. U.S. 
Die Casting and Development Co., 687 
A.2d 563, 565 (Del. 1997). Therefore, 
the company needs to look carefully at 
each request and make a determination 
on how best to respond to each request. 

(4) Require that all produced 
documents be subject to a confiden-
tiality agreement. The company has 
a legitimate basis to require that any 
documents it produces be produced sub-
ject to a confidentiality agreement. See, 
e.g., Disney v. Walt Disney Co., 857 
A.2d 444, 447 (Del. Chan. 2004). Con-
sequently, before producing any docu-
ments that contain confidential informa-
tion, the company should negotiate the 
terms of a confidentiality agreement. 

(5) Determine if any of the docu-
ments being sought is subject to the 
attorney-client privilege. The compa-
ny has a legitimate basis for withhold-
ing documents that contain information 
that is subject to the attorney-client 
privilege. In fact, if the company fails 
to withhold such documents and assert 
the privilege, the privilege will be likely 
waived. 

Ultimately, although the company 
will need to respond, pursuing these dif-
ferent steps will likely narrow the scope 
of the demand and enhance the com-
pany’s likelihood of receiving a more 
favorable result if the demand becomes 
the subject of litigation.
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