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Beware of permitting requirements
upon a change in occupancy

etailers some-
times prefer to 
locate in exist-

ing space partly be-
cause they anticipate 
few if any permitting 
requirements other 
than the construction 
permits needed to fi t 
out their space, and 
perhaps a sign permit 
to erect a sign. While 
in many instances this 
expectation proves to 
be the reality, prospec-
tive tenants would be 
well served to inves-
tigate before signing 
a lease the applicable 
local requirements.

As tenants come and 
go, typically in a strip 
center or shopping 
center, municipalities 
and enforcement offi -
cials may develop con-
cerns about changes 
to the site that have 
take place over time. 
For example, perhaps 
minor modifications 
were made at one time 
to the parking area 
in order to accommo-
date the larger deliv-
ery trucks utilized by 
a particular tenant. 
Maybe these modifi ca-
tions resulted in the 
loss of a parking space 
or the relocation of the 
trash collection area. 
Alternatively, perhaps 
different tenants are 
subject to differing 
parking requirements. 
For example, retail 
tenants may have one 
standard while service 

businesses or those in-
volving group activities 
such as instructional, 
yoga or dance classes, 
may be subject to a dif-
ferent standard. Over 
time, what can result 
is a series of individual 
occupancies that devi-
ate from the originally-
approved site plan.

Many municipalities 
address this situation 
through requiring a 
zoning permit or site 
plan approval upon 
a change in use. This 
provides the oppor-
tunity to review the 
anticipated occupancy 
and, if appropriate, the 
entire site plan in con-
junction with a change 
from one permitted use 
to another. If differ-
ent parking standards, 
loading requirements 
or other regulations 
apply, this will pro-
vide an opportunity 
to determine whether 
they are met. However, 
when only the occu-
pancy is changing, but 
the use remains the 

same, often there is no 
such opportunity.

Some municipalities 
have sought to address 
this situation by adopt-
ing ordinances which 
require a zoning per-
mit, and in some cas-
es site plan approval, 
whenever a “change 
in use” occurs. Such 
changes may alter the 
parking, traffi c circu-
lation, lighting, ac-
cess, landscaping, or 
intensity of a use in a 
way that impacts sur-
rounding properties 
and area residents. As 
is often the case, de-
termining applicability 
of such a requirement 
depends on the reach 
of a “change of use.” 
A typical defi nition of 
“change in use” is:

Any use which differs 
from the previous use of 
a structure or land by 
way of function, opera-
tion, extent, or products 
sold, handled, or manu-
factured and the like, 
including a change from 
one permitted use to an-
other kind of permitted 
use in the same zone, 
as well as any change 
in activity which chang-
es, alters, or enlarges 
the previous use or 
structure or which will 
change, alter, enlarge, 
or affect drainage, traf-
fi c, parking, sidewalks, 
paving, landscaping, 
fencing, sanitary dis-
posal or other similar 
consideration.”
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Issuance of a zoning 
permit typically re-
quires a showing that 
the change in use is in 
full compliance with the 
applicable zoning regu-
lations, the property 
has no outstanding vio-
lations of codes or ordi-
nances, the property is 
in compliance with the 
approved site plan and 
any conditions of ap-
proval, and the change 
in use does not require 
site plan approval un-
der the provisions of 
the applicable zoning 
requirements. 

Undertaking an anal-
ysis prior to signing 
a lease to determine 
whether a change in oc-
cupancy requires a zon-
ing permit or site plan 
approval can prove to 
be a highly worthwhile 
investment. For exam-
ple, in one instance, 
a retailer of closeout 
merchandise acquired 
several leases of Wool-
worth stores. Since it 
was assumed that no 
municipal approvals 
other than a construc-
tion permit would be 
required, the lease as-
signment did not con-
tain a permitting con-
tingency. When the 
retailer fi led for a con-
struction permit, it was 
denied on the basis that 
site plan approval was 
required. The retailer 
then applied for site 
plan approval from the 
planning board, which 

was denied on the basis 
that the sale of closeout 
merchandise involved a 
wholesale rather than 
a retail operation. Fol-
lowing litigation, this 
decision was reversed 
and site plan approval 
was granted. Although 
the right result was 
reached, the retailer 
was unable to occupy 
the space for more than 
a year while the site 
plan and then the ap-
peal remained pend-
ing. Since the lease as-
signment contained no 
permitting contingency, 
the retailer was forced 
to pay rent for that en-
tire period even though 
it could not occupy.

Tenants that assume 
changes of occupancy 
can occur without ob-
taining any approvals 
other than construction 
permits do so at their 
peril. A small invest-
ment in analyzing the 
applicable permitting 
requirements can yield 
signifi cant savings.

Howard D. Gene-
slaw is a Director at 
the law fi rm of Gib-
bons, Del Deo, Dolan, 
Griffi nger & Vecchi-
one, P.C., which has 
offices in Newark, 
New York, Philadel-
phia and Trenton. 
His practice focuses 
on issues relating to 
land development 
throughout the New 
Jersey/New York 
area. ■
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