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Beware of permitting requirements
upon a change in occupancy

etailers some-
R times prefer to
locate in exist-
ing space partly be-
cause they anticipate
few if any permitting
requirements other
than the construction
permits needed to fit
out their space, and
perhaps a sign permit
to erect a sign. While
in many instances this
expectation proves to
be the reality, prospec-
tive tenants would be
well served to inves-
tigate before signing
a lease the applicable
local requirements.
As tenants come and
go, typically in a strip
center or shopping
center, municipalities
and enforcement offi-
cials may develop con-
cerns about changes
to the site that have
take place over time.
For example, perhaps
minor modifications
were made at one time
to the parking area
in order to accommo-
date the larger deliv-
ery trucks utilized by
a particular tenant.
Maybe these modifica-
tions resulted in the
loss of a parking space
or the relocation of the
trash collection area.
Alternatively, perhaps
different tenants are
subject to differing
parking requirements.
For example, retail
tenants may have one
standard while service
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businesses or those in-
volving group activities
such as instructional,
yoga or dance classes,
may be subject to a dif-
ferent standard. Over
time, what can result
is a series of individual
occupancies that devi-
ate from the originally-
approved site plan.
Many municipalities
address this situation
through requiring a
zoning permit or site
plan approval upon
a change in use. This
provides the oppor-
tunity to review the
anticipated occupancy
and, if appropriate, the
entire site plan in con-
junction with a change
from one permitted use
to another. If differ-
ent parking standards,
loading requirements
or other regulations
apply, this will pro-
vide an opportunity
to determine whether
they are met. However,
when only the occu-
pancy is changing, but
the use remains the

same, often there is no
such opportunity.
Some municipalities
have sought to address
this situation by adopt-
ing ordinances which
require a zoning per-
mit, and in some cas-
es site plan approval,
whenever a “change
in use” occurs. Such
changes may alter the
parking, traffic circu-
lation, lighting, ac-
cess, landscaping, or
intensity of a use in a
way that impacts sur-
rounding properties
and area residents. As
is often the case, de-
termining applicability
of such a requirement
depends on the reach
of a “change of use.”
A typical definition of
“change in use” is:
Any use which differs
from the previous use of
a structure or land by
way of function, opera-
tion, extent, or products
sold, handled, or manu-
factured and the like,
including a change from
one permitted use to an-
other kind of permitted
use in the same zone,
as well as any change
in activity which chang-
es, alters, or enlarges
the previous use or
structure or which will
change, alter, enlarge,
or affect drainage, traf-
fic, parking, sidewalks,
paving, landscaping,
fencing, sanitary dis-
posal or other similar
consideration.”

Issuance of a zoning
permit typically re-
quires a showing that
the change in use is in
full compliance with the
applicable zoning regu-
lations, the property
has no outstanding vio-
lations of codes or ordi-
nances, the property is
in compliance with the
approved site plan and
any conditions of ap-
proval, and the change
in use does not require
site plan approval un-
der the provisions of
the applicable zoning
requirements.

Undertaking an anal-
ysis prior to signing
a lease to determine
whether a change in oc-
cupancy requires a zon-
ing permit or site plan
approval can prove to
be a highly worthwhile
investment. For exam-
ple, in one instance,
a retailer of closeout
merchandise acquired
several leases of Wool-
worth stores. Since it
was assumed that no
municipal approvals
other than a construc-
tion permit would be
required, the lease as-
signment did not con-
tain a permitting con-
tingency. When the
retailer filed for a con-
struction permit, it was
denied on the basis that
site plan approval was
required. The retailer
then applied for site
plan approval from the
planning board, which

was denied on the basis
that the sale of closeout
merchandise involved a
wholesale rather than
a retail operation. Fol-
lowing litigation, this
decision was reversed
and site plan approval
was granted. Although
the right result was
reached, the retailer
was unable to occupy
the space for more than
a year while the site
plan and then the ap-
peal remained pend-
ing. Since the lease as-
signment contained no
permitting contingency,
the retailer was forced
to pay rent for that en-
tire period even though
it could not occupy.

Tenants that assume
changes of occupancy
can occur without ob-
taining any approvals
other than construction
permits do so at their
peril. A small invest-
ment in analyzing the
applicable permitting
requirements can yield
significant savings.
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His practice focuses
on issues relating to
land development
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Jersey/New York
area. B

Reprinted from NJPA Real Estate Journal * 781-871-5298  800-584-1062 * 781-871-5299 (fax) * njpajournal.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile ()
  /CalRGBProfile ()
  /CalCMYKProfile (Japan Color 2001 Coated)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo true
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [792.000 1044.000]
>> setpagedevice


