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S U P E R F U N D

A R R A N G E R L I A B I L I T Y

The U.S. Supreme Court’s decision on superfund ‘‘arranger liability’’ in Burlington North-

ern & Santa Fe Railway Company v. United States continues to reverberate. This article re-

views three recent rulings on arranger liability by the same court in the same case and con-

cludes that, despite Burlington Northern’s admonition that proof of intent to dispose is ‘‘fact

intensive and case specific,’’ at least some courts continue to rely on generalized inferences

and assumptions on this important issue.

District Court Decisions Provide Further Guidance on Scope of ‘Arranger’ Liability
Under Superfund

BY DAVID J. FREEMAN AND HARRY H. CLAYTON IV

T he U.S. Supreme Court’s decision on ‘‘arranger li-
ability’’ under superfund in Burlington Northern &
Santa Fe Railway Company v. United States1 con-

tinues to reverberate. The most recent manifestations
are a trio of decisions by the U.S. District Court for the
Eastern District of North Carolina in Carolina Power &
Light Co. v. Alcan Aluminum Corp., and Duke Energy
Progress Inc. v. Alcan Aluminum Corp.2

In a Jan. 31, 2013 decision,3 the court granted sum-
mary judgment to defendant Georgia Power Co. (Geor-
gia Power) on the basis that its sale of used transform-
ers to the operator of the Ward Transformer Superfund
Site (the site) did not amount to an ‘‘arrangement for
disposal.’’ In examining the ‘‘fact-specific circum-
stances,’’ the court determined that the evidence estab-
lished that these transactions were sales of a ‘‘useful
product’’ rather than attempts to dispose of hazardous
substances.

1 Burlington N. & Santa Fe Ry. Co. v. United States, 556
U.S. 599, 68 ERC 1163 (2009). See also 84 DEN A-1, 5/5/09.

2 On May 2, 2013 Carolina Power & Light Company filed a
motion to amend the case caption due to a change in its corpo-

rate name to Duke Energy Progress Inc. The motion was
granted by the court by order dated May 2, 2013.

3 Carolina Power & Light Co. v. Alcan Aluminum Corp.,
2013 BL 28835 (E.D.N.C. Feb. 1, 2013) (hereinafter CP&L II).
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On Feb. 18, 2013, the court denied summary judg-
ment to defendant Broad River Electric Cooperative
Inc. (Broad River) on the basis that a genuine issue of
material fact exists as to whether the transformers
Broad River sent to the site for repair contained a haz-
ardous substance.4 Notably, the Broad River decision
lacked a detailed analysis of whether Broad River in-
tended to dispose of a hazardous substance as part of
its contract for repair of its transformers.

In response to Broad River’s motion for reconsidera-
tion of the February 18 decision, the court issued a third
opinion May 6, 20135 that provided clarification of its
thinking on the issue of ‘‘intent to dispose’’ in a repair
transaction setting.

These three decisions help further define the con-
tours of arranger liability under superfund in the wake
of Burlington Northern.

Background on the Site

The site is an extensively contaminated facility in
Wade County, N.C., that for many years was the loca-
tion of a transformer repair and recycling facility.6 Ex-
tensive cleanup already has taken place, and additional
remediation is underway and planned. Total costs of the
cleanup are expected to exceed $100 million.

Two potentially responsible parties, Carolina Power
& Light and Consolidation Coal, entered into an admin-
istrative settlement with EPA to perform an initial re-
moval action. They then sued more than 100 companies
for cost recovery and contribution under Sections 107
and 113(f) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA).7

The Section 107 claims were dismissed at an earlier
stage of the litigation on the basis that Section 113 pro-
vides the exclusive avenue for cost recoupment by par-
ties that have settled with the government.8

For the purpose of expediting discovery, the court re-
quested test case volunteers from three general catego-
ries of defendants: (1) those who allegedly sent trans-
formers to the site for repair; (2) those who sent trans-
formers to the site on consignment; and (3) those who
sold transformers to the owner/operator of the site,
Ward Transformer Company (Ward).9 The specific
proofs for each category of defendants varied slightly
because the plaintiffs maintained the repair and con-
signment defendants were liable under CERCLA both
as facility owners and arrangers, while the sale defen-
dants were liable only as arrangers.10

Georgia Power’s Summary Judgment Motion
Following the court’s decision to utilize discovery test

cases, Georgia Power volunteered to be the ‘‘sales’’ test
case defendant. Over the years, Georgia Power sold
Ward numerous transformers allegedly containing di-
electric fluids with polychlorinated biphenyls (PCBs).
These sales were arms-length transactions, generally
through auctions with more than one bidder. Prior to
their sale, Georgia Power cleaned most of these trans-
formers by a ‘‘double-pumping’’ method, which re-
moved free-flowing oil but left a sheen or residue of oil
on the metal surfaces of the transformers. However,
some of the transformers sold by Georgia Power were
not drained prior to the sale and allegedly contained di-
electric fluids with PCBs.11

To establish a prima facie case for arranger liability
under CERCLA, a plaintiff must show: (1) a defendant
owned or possessed hazardous substances; (2) by con-
tract, agreement, or otherwise it arranged for disposal
or treatment, or arranged for transport for disposal or
treatment, of those substances at a facility; (3) there
was a release or threatened release of a hazardous sub-
stance at the site; and (4) the release or threatened re-
lease caused the incurrence of response costs.12 Follow-
ing the conclusion of discovery, Georgia Power moved
for summary judgment contesting its arranger liability
under CERCLA. Specifically, citing the Supreme
Court’s decision in Burlington Northern, Georgia Power
claimed it could not be held liable as an arranger be-
cause it lacked the intent to dispose of any hazardous
substance at the site.

In its decision, the court acknowledged that the Burl-
ington Northern analysis requires a showing that a de-
fendant has taken ‘‘intentional steps to dispose of a haz-
ardous substance’’ and outlined several factors used to
determine such intent, including (1) knowledge of dis-
posal, (2) the value of the materials sold, (3) the useful-
ness of the materials in the condition in which they
were sold, and (4) the state of the product at the time of
transfer.13

In evaluating these four criteria, the court began by
looking at the value of the transformers at the time of
the sale, focusing on the method of the sale (via public
auction), the price paid (between $150 and $3,200 per
transformer), and the fact that Ward was able to refur-
bish and resell the transformers for a profit.14

The court then turned to an analysis of the usefulness
of the product at the time of sale and reviewed prior
case law finding used transformers were useful prod-
ucts, even as scrap metal. Based on these prior determi-
nations, the court found that the transformers in the in-
stant case were useful products because most if not all
of them had not reached the end of their useful lives
and continued to be used as transformers after their
sale to Ward.15

4 Carolina Power & Light Co. v. Alcan Aluminum Corp.,
2013 BL 44440 (E.D.N.C., Feb. 19, 2013) (hereinafter CP&L
III). See also39 DEN A-6, 2/27/13.

5 Duke Energy Progress Inc. v. Alcan Aluminum Corp.,
2013 BL 121456 (E.D.N.C. May 6, 2013) (hereinafter CP&L IV).
See also 93 DEN A-3, 5/14/13.

6 See CP&L II at *2.
7 Id. at *1.
8 See Carolina Power & Light Co. v. 3M Company, No.

5:08-CV-460 (E.D.N.C. filed March 24, 2010) (hereinafter
CP&L I), slip op. at 20-23.

9 See CP&L II at *1-2.
10 Id. at *2. In a prior opinion, the court held that individual

transformers could be ‘‘facilit[ies] at which . . . hazardous sub-
stances were disposed of’’ for purposes of CERCLA Section
107(a)(2). CP&L I, slip op. at 12-15.

11 CP&L II at *3-5.
12 See 42 U.S.C. § 9607(a)
13 CP&L II at *6-7 (citing Burlington Northern, 556 U.S. at

610 and Pneumo Abex Corp. v. High Point, Thomasville &
Denton R.R. Co., 142 F.3d 769, 775 (4th Cir. 1998)).

14 Id. at *7-8.
15 Id. at *8 (citing Florida Power & Light Co. v. Allis Chal-

mers Corp., 893 F.2d 1313, 1319 (9th Cir. 1990), and Schiavone
v. Northeast Utilities Service Co. 73 ERC 1626 (D. Conn. Mar.
22, 2011)).
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The court then looked to the state of the product at
the time of the transfer, focusing on whether the haz-
ardous materials at issue (PCBs) were contained or
leaking. The court noted the fact that Georgia Power ei-
ther capped the transformers to prevent leakage or
drained and disposed of PCB-laden oil in the transform-
ers before selling them. In the court’s view, the possibil-
ity that the drained transformers may have contained a
sheen of oil with the potential to be released into the en-
vironment did not rise to the level of leakage considered
in Burlington Northern, and the potential for a release
was overcome by the steps Georgia Power took to pre-
vent spills, either by draining or capping the transform-
ers before shipping them to the site. For the court, these
precautionary steps further showed it was not Georgia
Power’s intent to dispose of hazardous materials in
sending the transformers to Ward.16

Only after completing its analysis of the value, useful-
ness, and condition of the transformers at the time of
the sale did the court consider Georgia Power’s knowl-
edge of the disposal at the site—i.e., whether Georgia
Power knew or assumed hazardous waste would be
‘‘leaked, spilled, dumped or otherwise discarded’’ as a
result of its transactions with Ward. The court distin-
guished between knowledge of the potential for the re-
lease based on experience in or knowledge of the indus-
try and products and actual knowledge that spills were
occurring at the site (as was the case in Burlington
Northern). In the instant case, Georgia Power’s knowl-
edge of spills was limited to the potential for release,
and it was not shown to have specific knowledge of con-
tamination problems at the Ward site. Notably, the
court found that where all other factors counseled to-
ward a finding that Georgia Power lacked the requisite
intent for arranger liability, the court would not rely on
such ‘‘knowledge alone’’ to hold Georgia Power li-
able.17

Broad River’s Summary Judgment Motion
Broad River had volunteered to be the ‘‘repairs’’ test

case defendant. During the 1980s, Broad River sent
Ward three transformers for repair. Broad River did not
produce documentation to confirm or refute the pres-
ence of PCBs in the transformers it sent to Ward but in-
stead relied on its internal PCB policies and EPA regu-
lations regarding monitoring PCBs as evidence the
transformers did not contain PCB contaminated fluids.
By contrast, plaintiffs produced documents and testi-
mony that purported to show that upon receipt, Ward
measured and tested the fluids in each of the Broad
River transformers and found measurable concentra-
tions of PCBs in them.18 In two instances, Ward refilled
the transformers before returning them to Broad River.
In the third instance, after an initial inspection by Ward,
Broad River decided not to repair the transformer and
left it with Ward to offset the inspection cost.19

Following discovery, Broad River moved for sum-
mary judgment, contesting both its ownership and ar-

ranger liability under CERCLA. Specifically, Broad
River claimed it could not be held liable as an arranger
because, inter alia, (1) there was no evidence of dis-
posal of a hazardous substance, and (2) it lacked the in-
tent to dispose of any hazardous substance at the site.

After setting forth the elements of ownership and ar-
ranger CERCLA liability, the court began its analysis by
reviewing the facts relevant to the common elements of
both ownership and arranger liability. As part of this
analysis, the court determined that whether Broad Riv-
er’s transformers contained a hazardous substance was
a genuine issue of material fact. The court correctly rea-
soned that if the transformers did not contain any PCBs,
Broad River could not be liable as an arranger. If the
transformers did contain PCBs, however, then Broad
River could be held liable, provided the other elements
of arranger liability could be shown. Ultimately, based
on the conflicting evidence produced during discovery,
the court found that the presence or absence of PCBs
was an unresolved issue and denied summary judg-
ment.20

One would have expected the court then to examine
the issue of Broad River’s intent in sending the trans-
formers to Ward. Such a discussion, however, was no-
where to be found. The court did not refer to any of the
evidence that the parties had proffered on the issue of
‘‘intent to dispose.’’ Rather, the court seemed to view
the draining, disposal, and replacement of the trans-
former oil as an understood and necessary element of
the repair transaction. It appeared the nature of the
transaction itself was sufficient to preclude a grant of
summary judgment to Broad River on the issue of in-
tent.

Broad River’s Motion for Consideration
Following issuance of the court’s Feb. 18, 2013, deci-

sion, Broad River filed a motion for reconsideration, ar-
guing that the court failed to consider case-specific in-
formation that negated Broad River’s intent to dispose
of hazardous materials at the Ward site. Specifically,
Broad River cited (i) its spill prevention and control
policy, which, like Georgia Power’s, required the re-
moval of the transformer bushings and sealing of ports
to prevent spills or leaks prior to the shipping of the
transformers for repair, and (ii) the testimony of Broad
River’s CEO, who visited the Ward site and found it to
be a professional, clean and well-run operation.21 Broad
River also noted that, like those of Georgia Pacific, its
transformers were useful products in that they ‘‘contin-
ued to be used as transformers after their repair/
resale.’’22

In support of Broad River’s motion for consideration,
defendant Carr & Duff filed a brief that took specific
aim at the apparently disparate approach taken by the
court in its two earlier decisions. Why, it asked, should
the question of ‘‘intent to dispose’’ be analyzed any dif-
ferently for ‘‘repair’’ defendants, especially those who
can prove that they took steps to drain transformer oils

16 Id.
17 Id. at *9.
18 CP&L III at *3-4. The meaning and significance of that evi-

dence was contested by Broad River. Memorandum in Support of
Motion for Summary Judgment of Defendant Broad River Electric
Cooperative at 11-13, Carolina Power & Light Co. v. Alcan Alumi-
num Corp. No. 5:08-CV-460 (E.D.N.C. filed Feb. 17, 2012).

19 CP&L III at *3-4.

20 Id. at *3-4.
21 Memorandum in Support of Motion for Reconsideration of

Defendant Broad River Electric Cooperative at 5-6, Carolina Power
& Light Co. v. Alcan Aluminum Corp. No. 5:08-CV-460 (E.D.N.C.
filed March 5, 2013).

22 Id. at 5.
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prior to delivering the transformers to Ward for
repair?23

The court denied the motion for reconsideration be-
cause no new law or facts had been presented. It never-
theless felt the need to address the alleged disparity be-
tween its rulings on the summary judgment motions
brought by Georgia Power and Broad River, and to ‘‘aid
the parties’ understandings as litigation moves for-
ward.’’24 The court again noted that arranger liability
required an intent to dispose, and that the determina-
tion of intent is ‘‘fact intensive and case specific.’’ But it
reiterated, even more emphatically than in its initial de-
cision, that ‘‘the difference between a sale and a repair
for the purposes of CERCLA liability is critical to the li-
ability determination in these cases.’’25 The court but-
tressed its analysis by referencing a consideration not
mentioned in its earlier decision: the fact that Broad
River continued to own the transformers and their con-
tents and retained—and exercised—the authority to in-
struct Ward ‘‘as to the specific handling of its trans-
formers while under repair.’’26 It concluded that
‘‘[t]hese facts tend to show that defendant Broad River
took ‘intentional steps’ to dispose of the transformer
oil.’’27

Insights into CERCLA Arranger Liability
These recent decisions are particularly instructive be-

cause despite the defendants having proffered similar
case-specific evidence, the court engaged in a signifi-

cantly different legal analysis of their respective liabil-
ity based on its view of the underlying nature of the
transactions.

Both defendants dealt with useful products—
transformers that were capable of reuse after being re-
paired. Both adduced evidence of policies (e.g., drain-
ing of transformers before shipment, inspections of the
disposal site) whose goal was to prevent the disposal of
hazardous wastes. But, in the court’s view, the charac-
terization of one defendant’s transactions as sales, and
the other’s as repairs, was sufficient (at least on the
facts presented) to trump any transaction-specific evi-
dence of intent to the contrary.

There are those who thought that Burlington North-
ern’s admonitions that intent to dispose must be
proven, and that proof is ‘‘fact intensive and case spe-
cific,’’ would usher in a new era of superfund litigation,
in which broad assumptions and inferences would give
way to a more nuanced look at parties’ actual intent in
entering into specific transactions. There are others
who believed that Burlington Northern did not move
the needle all that much, and that generalized infer-
ences and assumptions would continue to play a signifi-
cant role in courts’ decisionmaking. For better or
worse, this trio of decisions lends support to the latter
view of superfund jurisprudence in this important and
still-developing area.

About the Authors: David J. Freeman is a director and
Harry H. Clayton is an associate in the Real Property
and Environmental Law Department of Gibbons
P.C. Mr. Freeman served as counsel to Kobe Copper
Products Inc. in litigation associated with the Ward
site discussed herein before Kobe was voluntarily dis-
missed at an earlier stage of the proceedings.

The opinions in this article do not represent the views
of Bloomberg BNA, which welcomes other points of
view.

23 Memorandum in Support of Motion for Reconsideration of
Defendant Carr & Duff, Inc. at 4-5, Carolina Power & Light Co. v.
Alcan Aluminum Corp. No. 5:08-CV-460 (E.D.N.C. filed March 5,
2013).

24 CP&L IV at *1.
25 Id. at *2.
26 Id. at *3.
27 Id.
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