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growing for changes to the FRCP. Should 
there be any new federal rulemaking in 
this area? If so, should the rules expressly 
state that litigation hold be triggered only 
when there is a reasonable expectation of 
the certainty of litigation? Should the rules 
mandate that sanctions be imposed only 
in the event of willful destruction intended 
to prevent the use of information in litiga-
tion? Should the rules contain express lim-
its regarding the types of information to be 
preserved, and number of search terms and 
custodians each side can request? These 
and many other questions are being dis-
cussed by the preeminent thought leaders 
in e- discovery.

Also in September, Chief Judge Randall 
Rader of the Federal Circuit announced 
that the Advisory Council of the Federal 
Circuit unanimously adopted a Model 
Order regarding e- discovery in patent 
cases. Its purpose is to serve as a “start-
ing point” for district courts to streamline 
and reduce e- discovery costs, emphasiz-
ing email production limits. Under the 
Model Order, e-mail discovery must be 
phased in after initial disclosures and pro-
duction of basic documentation about 
patents, prior art, accused devices and 
financials have progressed. E-mail doc-
ument requests must be propounded on 
specific issues; global requests will not cut 
it. Among other novel—and some would 
say, radical—approaches, the Model Order 
mandates that e-mail discovery requests 
are required to be specifically limited as to 
custodians, search terms, and timeframes, 
with only five custodians and five search 
terms per custodian per party permitted, 
absent a showing of distinct need.

Finally, just this past October, the Judi-
cial Improvements Committee of the South-
ern District of New York issued a report on 
the initiation of a Pilot Project Regarding 
Case Management Techniques for Com-
plex Civil Cases in that district. The pilot 
project is designed to run for 18 months 

In the event that anyone has not noticed, the challenges of 
e- discovery are not going away any time soon—they are 
just evolving. Legal educators, law firms and the judiciary 
are scrambling to develop programs to keep pace with 
this rapidly evolving area of the law. Certi-
fication courses, multi- day CLE programs, 
bench and bar mini- conferences, think 
tanks and webinars seem to be springing 
up everywhere to address the latest legal 
issues, rulemaking debates, and technolo-
gies of e- discovery and information man-
agement in an increasingly digital age.

Often it feels—at least to me—that law-
yers are “chasing their tails” when it comes 
to electronic discovery—trying to settle 
on the most effective, efficient, and reli-
able methods of managing the unman-
ageable. We are searching for solutions to 
problems that often take on new and more 
challenging dimensions, long before even 
the most committed of us can reach a con-
sensus. Indeed, early predictions were that 
the challenges of preserving, collecting, 
and evaluating huge volumes of electronic 
data for litigation, investigation, and audit 
should have become more manageable with 
advances in technology and attorney edu-
cation. In light of the ever expanding role 
of e- discovery in every facet of litigation, 
these predictions seem almost naïve in 
retrospect. The challenges are greater than 
ever. Three recent developments are indic-
ative of the current intense level of debate 
and scrutiny.

In September of 2011, a specially formed 
subcommittee of the federal Civil Rules 
Committee met at a “mini- conference” in 
Dallas to discuss approaches to rulemak-
ing in e- discovery, including possible addi-
tional amendments to the Federal Rules 
of Civil Procedure regarding preservation 
and spoliation. Numerous individuals and 
organizations submitted detailed proposals 
on these topics for consideration, address-
ing the key concerns of over- preservation, 
litigation hold triggers, regulation of pre-
suit conduct, sanctions standards, and 
cooperation among litigants. A clear pic-
ture emerged that U.S. corporations are 
needlessly spending millions of dollars 
on preservation and e- discovery in a wide 
variety of cases. It appears a consensus is Port in the Storm�, continued on page 66
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and apply to certain matters designated as 
complex cases. In designated cases, parties 
are required to submit, early in the matter, 
a “protocol and schedule for electronic dis-
covery, including a brief description of any 
disputes regarding the scope of electronic 
discovery.” This Joint E- Discovery Submis-
sion requires counsel to identify specifi-
cally any “unresolved issues,” including 
those relating to preservation; search and 
review; source(s) of production; form of 
production; identification and inadvertent 
production of privileged material; and cost 
allocation. Interestingly, it presumes that 
the parties “have discussed the obligation 
to preserve potentially relevant electroni-
cally stored information and agree to the 
following scope and methods for preserva-
tion, including retention of electronic data 
and implementation of a data preservation 
plan; identification of potentially relevant 
data; disclosure of the programs and man-
ner in which the data is maintained; iden-
tification of computer system utilized; and 
identification of the individuals responsi-
ble for data preservation.” The order calls 
for information on the value of the case and 
the specific anticipated costs of e- discovery, 
and even inquires as to “the extent to which 
the parties have disclosed or have agreed to 
disclose the dates, contents, and/or recipi-
ents of ‘litigation hold’ communications.”

These developments highlight the three 
“c”s of e- discovery law evolution—com-
plex, controversial, and constant. The 
mandate of DRI’s Electronic Discovery 
Committee is to be a port in this storm of 
change for all litigants and defense prac-
titioners seeking guidance in these diffi-
cult areas.

To that end, in this edition of For The 
Defense, the committee is pleased to pres-
ent series of articles that look critically at 
several of these issues and provide help-
ful guidance. In “Controlling E- Discovery: 
Drafting Effective Records Management 
Policies,” DRI Electronic Discovery Com-
mittee Vice Chair John J. Jablonski and 
Phillip J. Duffy address the elements of an 
effective and defensible corporate records 
management program, a theme they lec-
tured on at DRI’s 2011 Annual Meeting. The 
article discusses how a well documented 
and thoughtful business approach to the 
retention, management, and destruction 
of business records is often the best defense 
to allegations of spoliation when opponents 
seek sanctions for missing documents or 
electronically stored information.

In “Company- Enabled Technologies, 
Social Networking Platforms, and Mobile 
Devices: Managing Electronic Discovery 
and Compliance Risks,” our committee’s 
publications chair, John Martin, and publi-
cations vice chair, Heyward Bonyata, focus 
on how new media and media sources 
like SharePoint, social networking web-
sites, e-mail, text messages, Twitter and 
the “cloud” have permanently changed the 
way today’s employees collaborate, create, 
store, and instantly transmit ideas, images, 
and information. The article discusses how 
it is essential to understand both the tre-
mendous value and significant legal risk 
embodied in the new technologies, and 
ways to mitigate those risks.

Finally, in their piece entitled “Local 
Rules, Procedures and Model Orders: The 
Progress of E- Discovery,” Kym Kochis and 
Frank McKnight look at the requirements 
and restrictions, pronouncements, and pen-

alties that courts and judges have enacted 
or recommended regarding e- discovery 
practice at the local level, in the form of 
local rules, recommended or required pro-
cedures, and model orders. The article 
explores the different approaches taken to 
provide guidance on this subject, includ-
ing requirements mandating early dis-
cussion and negotiation, restrictions on 
the scope of e- discovery and guidance on 
cost- shifting

As always, you can find additional guid-
ance in articles published by committee 
members and guest experts in future edi-
tions of DRI’s In-House Defense Quar-
terly, as well as the Electronic Discovery 
Committee’s own newsletter, E- Discovery 
Connection.

From our numerous informative pub-
lications, to our series of topical webinars 
given throughout the year, to our advo-
cacy among the leading e- discovery orga-
nizations and rule making bodies, DRI’s 
E- Discovery Committee is a dynamic, rel-
evant, and respected group of profession-
als dedicated to providing a venue for DRI 
members and their clients to collaborate 
with and support each other in e- discovery 
matters. If you are not already a member of 
the committee, I invite you to join and take 
advantage of the tremendous opportunities 
and resources that membership provides. 
Please contact me, John Jablonski, or our 
membership chair or vice chair, Tom Jones 
and Dave Walton, if you are interested in 
membership or in becoming a more active 
member. And please help us spread the 
word throughout the DRI community and 
especially to your colleagues who are not 
yet DRI members. Enjoy the articles that 
follow. —MSS
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