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Navigating the laws applicable to preg-
nant employees has never been simple 

or straightforward. Now a new state law 
is providing more clarity, but potentially 
onerous requirements for employers come 
along with the statutory mandates. Is it 
possible that the new legislation helps 
both employees and their employers?

New Employer Requirements

New Jersey recently enacted the New 
Jersey Pregnant Worker’s Fairness Act 
(NJPWFA), which explicitly prohibits 
discrimination based on pregnancy. The 
statute not only amends the New Jersey 
Law Against Discrimination (LAD) but 
also imposes new and significant legal 
obligations for employers with regard to 
pregnant employees. See N.J.S.A. § 10:5-
12(s).

First, the amendment adds “pregnan-
cy” (defined in the statute as “pregnancy, 

childbirth, or medical conditions relat-
ed to pregnancy or childbirth, including 
recovery from childbirth”) to the list of 
characteristics protected under the LAD. 
Second, the law mandates that employers 
who know, or even “should know,” that 
an employee is “affected by pregnancy” 
must treat that employee no less favorably 
than employees who are not pregnant but 
are similarly situated “in their ability or 
inability to work.” Finally, the NJPWFA 
requires employers to provide reasonable 
accommodations to a pregnant employee 
who requests same “based on the advice of 
her physician.” The statute provides a list 
of examples of reasonable accommoda-
tions in the workplace, which range from 
bathroom breaks to “temporary transfers 
to less strenuous or hazardous work.” 
Notably, the law’s focus is on maintaining 
pregnant employees in the workplace; it is 
not a leave statute and does not increase 
or decrease a pregnant employee’s right 
to paid or unpaid leave under any other 
applicable law or company policy. 

The new law is also clear that an 
accommodation that poses an undue hard-
ship on the employer’s business opera-
tions is not required. The statute con-
tains explicit guidance in analyzing undue 

hardship, directing employers to consider:
• The overall size of the employer’s 

business with respect to the number of 
employees, number and type of facilities, 
and size of budget; 

• The type of the employer’s oper-
ations, including the composition and 
structure of the employer’s workforce; 

• The nature and cost of the accom-
modation needed, taking into consider-
ation the availability of tax credits, tax 
deductions and outside funding; and 

• The extent to which the accom-
modation would involve waiver of an 
essential requirement of a job as opposed 
to a tangential or nonbusiness necessity 
requirement. 

The Impetus Behind the NJPWFA

In its preface to the NJPWFA, the 
legislature stated that women were “being 
removed from their positions, placed on 
unpaid leave, or fired” because of their 
pregnancy and concluded that “pregnant 
women are vulnerable to discrimination 
in the workplace in New Jersey.” S. 2995, 
215th Leg. (N.J. 2013). Both the Senate 
Labor Committee and the Assembly 
Women and Children Committee favored 
passage of the law. See N.J. Pregnant 
Worker’s Fairness Act: Hearing on S. 
2995 Before the Senate Labor Committee 
and the Assembly Women and Children 
Committee, 215th Leg. (N.J. 2013). 

And New Jersey is not breaking new 
ground with its legislation. A number of 
states, such as California, Connecticut, 
Hawaii, Maryland and Texas, have also 
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enacted similar laws, although not all 
include the same affirmative accommoda-
tion mandate. In addition, a federal version 
of the Pregnant Worker’s Fairness Act has 
also been proposed in the Senate and House 
of Representatives. See Pregnant Worker’s 
Fairness Act, H.R. 1975, S. 942, 113th 
Cong. (2013-2014). This act shares many 
of the same qualities as the NJPWFA, 
including the reasonable accommodation 
requirement, which the sponsors of the bill 
have identified as critical to achieving their 
stated goals: the promotion of women’s 
health and economic security, and elimi-
nation of discrimination against women 
affected by pregnancy.

Differences from Federal Law 

The NJPWFA expands and diverges 
from the range of protections available 
to pregnant employees. Indeed, no fed-
eral statute or regulation currently requires 
employers to treat pregnant employees as 
favorably as the NJPWFA does. For exam-
ple, the Pregnancy Discrimination Act 
(PDA), the federal law that prohibits sex 
discrimination on the basis of pregnancy, 
requires—similar to the NJPWFA—that 
women affected by pregnancy be treated 
the same as others “not so affected but 
similar in their ability or inability to work.” 
See 42 U.S.C.S. § 2000e(k). But the PDA 
does not impose upon employers the affir-
mative obligation to provide reasonable 
accommodations to an employee affected 
by pregnancy. The PDA also applies to 
employers with 15 or more employees, 
while the NJPWFA applies to all, except 
federal, employers. 

The Family and Medical Leave Act 
(FMLA), another federal law, makes avail-
able to pregnant employees job-protected 
leaves of absence on a continuous or inter-
mittent basis, depending on the employee’s 
circumstances. Pursuant to the FMLA, 
a woman can take leave due to the birth 
of a child, for her own medical condition 
related to or arising from pregnancy or 
childbirth, and to care for a newborn or for 
pregnancy disability or maternity leave. 
However, the FMLA does not implicate 
the actual work performed by the employee 
in the same way that the NJPWFA accom-
modation obligation does. And employers 
with fewer than 50 employees are not 
required to comply with the FMLA, so 
smaller employees need not provide the 

leaves of absence.  
The NJPWFA also differs significant-

ly from the Americans with Disabilities 
Act (ADA). As with the PDA, the ADA 
only applies to employers with 15 or 
more employees, providing no protec-
tion to employees of smaller businesses. 
Moreover, the ADA requires reasonable 
accommodation only for those individuals 
who suffer from disabilities, and pregnancy 
itself, or a condition caused by pregnancy, 
is not necessarily a “disability” under the 
law. Accordingly, the ADA does not pro-
vide any protection to women employees 
simply because they are pregnant.  

What Should N.J. Employers Do?

To reflect the vast new obligations 
to pregnant workers under the NJPWFA, 
employers will need to revise their prac-
tices and policies and rethink the way 
they handle pregnancies in the workplace. 
Reasonable accommodation policies that 
once applied only to those workers affect-
ed by disabilities must be expanded to 
include employees affected by pregnancy. 
Additionally, the types of accommodation 
that may be reasonable and mandated for 
employees affected by pregnancy may dif-
fer from those required and implemented 
for nonpregnant employees. The statute 
itself specifically lists “bathroom breaks, 
breaks for increased water intake, peri-
odic rest, assistance with manual labor, job 
restructuring or modified work schedules, 
and temporary transfers to less strenu-
ous or hazardous work.” N.J.S.A. § 10:5-
12(s). Employers should also update the 
procedures and forms used in requests 
for accommodations to encompass or add 
the “advice of physician” requirement for 
pregnant employees. Finally, the accep-
tance and understanding of the employers’ 
obligations under the law must be commu-
nicated to management employees and all 
employees should be apprised of the avail-
ability of the types of accommodations 
required under the law and possible in the 
workplace so that a positive and effective 
interactive discussion can occur when a 
request is made.

Can Employers Derive Any Benefits from the 
NJPWFA?

While employers may consider the 
NJPWFA an onerous amendment to the 

LAD, the impact of the legislation can also 
be positive for companies. For example, 
retaining pregnant employees throughout 
their pregnancies will allow employers to 
benefit from continued work by trained 
employees. This in turn allows for conti-
nuity of operations and job performance 
and is likely cost efficient—job skills and 
institutional knowledge are maintained and 
training of others is possibly avoided, or 
at a minimum delayed. And workers who 
are able to be accommodated will have 
fewer reasons to be absent. Additionally, 
an employee may be more likely to return 
to work earlier after the birth of her child if 
she is able to avail herself of minor accom-
modations while she is recovering from 
childbirth.  

Although there is no dispute that some 
accommodations required by the statute 
(job restructuring, modified work sched-
ules and temporary job transfers) may be 
difficult to implement, they could allow 
the employer to create a more versatile 
and well-rounded workforce. By way of 
example, a pregnant employee transferred 
to a position temporarily will gain knowl-
edge of a different job, or even a different 
department or division, as perhaps also 
does the individual who temporarily fills 
her position. This could have a long-term 
benefit for employers in the form of a more 
nimble workforce. 

Finally, placing a pregnant employ-
ee, or any employee recovering from 
childbirth, on unpaid leave, removing the 
employee from her position or terminating 
employment sends a negative message to 
employees. On the contrary, by providing 
accommodations, an employer can keep 
the workforce morale high. It is worth 
remembering, too, that the obligation is 
limited in time—the accommodations for 
pregnancy and related conditions will 
likely endure for a shorter period than 
those needed for disabled employees.

Just as employers have at times 
wrangled with reasonable accommoda-
tion under the ADA (and the LAD prior 
to the amendment), the NJPWFA will 
no doubt result in new challenges. But 
employers who are simultaneously con-
sidering their employees’ individual cir-
cumstances with an eye toward creativity 
and consistency in approaching accom-
modations should achieve not only legal 
compliance, but also a stronger work-
force. ■
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